
ENVIRONMENT IN THE COURTROOM II
Edited by Alastair R. Lucas & Allan E. Ingelson

ISBN 978-1-77385-380-2  

THIS BOOK IS AN OPEN ACCESS E-BOOK. It is an electronic 
version of a book that can be purchased in physical form through 
any bookseller or on-line retailer, or from our distributors. Please 
support this open access publication by requesting that your 
university purchase a print copy of this book, or by purchasing 
a copy yourself. If you have any questions, please contact us at 
ucpress@ucalgary.ca

Cover Art: The artwork on the cover of this book is not open 
access and falls under traditional copyright provisions; it cannot 
be reproduced in any way without written permission of the artists 
and their agents. The cover can be displayed as a complete cover 
image for the purposes of publicizing this work, but the artwork 
cannot be extracted from the context of the cover of this specific 
work without breaching the artist’s copyright. 

COPYRIGHT NOTICE: This open-access work is published under a Creative Commons 
licence. This means that you are free to copy, distribute, display or perform the work as long 
as you clearly attribute the work to its authors and publisher, that you do not use this work 
for any commercial gain in any form, and that you in no way alter, transform, or build on the 
work outside of its use in normal academic scholarship without our express permission. If 
you want to reuse or distribute the work, you must inform its new audience of the licence 
terms of this work. For more information, see details of the Creative Commons licence at: 
http://creativecommons.org/licenses/by-nc-nd/4.0/

UNDER THE CREATIVE 
COMMONS LICENCE YOU 
MAY:

• read and store this 
document free of charge;

• distribute it for personal 
use free of charge;

• print sections of the work 
for personal use;

• read or perform parts of 
the work in a context where 
no financial transactions 
take place.

UNDER THE CREATIVE COMMONS LICENCE YOU 
MAY NOT:

• gain financially from the work in any way;
• sell the work or seek monies in relation to the distribution 
of the work;

• use the work in any commercial activity of any kind;
• profit a third party indirectly via use or distribution of  
the work;

• distribute in or through a commercial body (with 
the exception of academic usage within educational 
institutions such as schools and universities);

• reproduce, distribute, or store the cover image outside  
of its function as a cover of this work;

• alter or build on the work outside of normal academic 
scholarship.

Acknowledgement: We acknowledge the wording around 
open access used by Australian publisher, re.press, and 
thank them for giving us permission to adapt their wording 
to our policy http://www.re-press.org



355

22
Municipalities and Greenhouse Gas 
Regulation and Management

Arlene Kwasniak 1

Introduction
Municipalities, urban and rural, traverse landscapes in Canada, each with its 
own regulatory regime. Depending on authorizing legislation, they may have 
powers to regulate and manage activities, projects, and infrastructure that 
mitigate or contribute to climate change.2 The powers include local develop-
ment, businesses, transportation, and roads; zoning and land use planning; 
waste management and garbage control; collection, disposal, recycling, and 
landfills; and, over their own infrastructure, energy use and demands. In fact, 
the Federation of Canadian Municipalities (FCM) points out that up to half 
of greenhouse gas (GHG) emissions “are under the direct or indirect control 
or influence of municipal governments.” 3 Municipalities also bear the brunt 
of climate change impacts including emergency response, floods, droughts, 
transportation interruptions, resident health and so on. Yet municipalities 
generally are not seen as front-line players as climate change regulators and 
managers.4 This role is left to the federal and provincial governments.

This chapter considers the role of municipalities in the regulation and 
management of GHGs in relation to climate change.5 Section B looks at muni-
cipal jurisdiction to make laws that directly limit GHG emissions. Section C 
presents a case study that tests the validity of a hypothetical municipal bylaw 
that limits GHGs from landfills. Section D describes municipal-related initia-
tives, other than direct regulation of GHG emissions, that result in reduced 
GHG emissions.
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This paper focuses on climate change mitigation, meaning measures that 
lessen human contributions to climate change, primarily through limiting or 
alleviating GHG emissions. Mitigation may be contrasted with adaptation, 
which involves conducting risk management scenarios, anticipating the ad-
verse impacts of climate change, and taking actions to prevent, minimize, or 
alleviate adverse impacts.6

Municipal Authority in Canada

THE CONSTITUTION AND MUNICIPAL AUTHORITY

The Canadian Constitution divides legislative powers between the federal and 
provincial governments. There is no constitutional head of power for muni-
cipalities. Municipal powers are derived from provincial legislation since 
provinces have legislative jurisdiction over municipal institutions.7 Judicial 
decisions firmly establish that municipalities, like all statutory creations, have 
no authority beyond the powers expressly or implicitly conferred by legis-
lation. If a municipality acts beyond conferred powers, a court may determine 
an action to be ultra vires (beyond authority) and accordingly without legal 
effect.

Court Interpretation of Municipal Authority: Dillon’s Rule, Spraytech, 
and Rothmans

In the past, courts strictly limited municipal powers in accordance with what 
is known as “Dillon’s Rule.” The rule derives from a 1907 case that states:

It is a general and undisputed proposition of law that a municipal 
corporation possesses and can exercise the following powers and no 
others, first, those granted in express words; second, those neces-
sarily or fairly implied in or incident to the powers expressly grant-
ed; third, those essential to the declared objects and purposes of the 
corporation, not simply convenient, but indispensable. Any fair, rea-
sonable doubt concerning the existence of power is resolved by the 
courts against the corporation, and the power is denied.8

Through the years, the courts more liberally construed Dillon’s Rule. A 
significant evolution occurred in the Supreme Court of Canada (SCC) deci-
sion, Spraytech v. Town of Hudson.9 The plaintiff, Spraytech, challenged the 
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validity of a town bylaw that restricted the cosmetic use of pesticides (e.g. 
to kill dandelions). The town passed the bylaw under its general and omni-
bus power to make bylaws for the health of its residents under The Cities 
and Towns Act.10 Spraytech argued that under Dillon’s Rule, the bylaw was 
invalid because as the Act contained no express power authorizing it, and 
argued that the town could not rely on its general/omnibus bylaw-making 
power since the bylaw conflicted with federal and provincial legislation, and 
paramountcy rendered the municipal bylaw invalid. The Court disagreed and 
held that as long as the bylaw is within municipal authority, even if there is, or 
could be, federal or provincial legislation in the same area, there is no conflict 
as long as it is possible to comply with the municipal bylaw and the federal 
or provincial law. In this case, there was no conflict. The Court stated that a 
municipal bylaw being more restrictive than federal or provincial legislation 
does not constitute a conflict. A conflict arises only when both the municipal 
bylaw and provincial or federal legislation cannot be complied with at the 
same time, resulting in the impossibility of dual compliance.

Rothmans, Benson & Hedges Inc v. Saskatchewan11 concerned a federal law 
and a provincial law, though its principles may be applied to test the validity 
of a municipal bylaw. The issue was whether a section of the Saskatchewan 
Tobacco Control Act12 was inoperative because of a conflict with a section of 
the federal Tobacco Act.13 The Saskatchewan law regulated the retail display 
of tobacco products; for example, it prohibited displaying tobacco products 
where young persons may be present. The federal Tobacco Act expressly 
permitted tobacco products to be displayed for retail. The applicant argued 
that the federal and provincial laws conflicted, and federal paramountcy re-
quired the Court to declare the provincial law inoperative to the extent of the 
conflict. The Court found no conflict as there was no impossibility of dual 
compliance. Both laws could be complied with through compliance with the 
provincial law. The federal law was permissive, not mandatory. However, the 
Court added a test to determine whether a provincial legislative provision is 
inoperative in light of a federal law. The test is that if the provincial provision 
frustrates the purpose of a federal law, the federal law will prevail. On the 
facts, the court ruled that there was no frustration.14

EXPRESS LEGISLATIVE TEST

The express legislative test overrides the impossibility of the dual compliance 
test. The express legislative test applies where legislation prescribes when a 
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legal provision or acting on a legal provision will be invalid or inoperative. 
To illustrate, in Peacock v. Norfolk County,15 an Ontario municipal bylaw pro-
hibited siting intensive livestock operations within certain land use zones. 
However, the province had approved the plaintiff’s operations within the 
zones under provincial legislation.16 Section 61 of the Nutrient Management 
Act stated that “[a] regulation supersedes a bylaw of a municipality or a pro-
vision in that bylaw if the bylaw or provision addresses the same subject mat-
ter as the regulation.” The Court found that the provincial regulation under 
which the Peacocks received their approval addressed the same subject as 
the municipal bylaw, and that the express legislative test applied and not the 
impossibility of dual compliance. The bylaw prohibition under the bylaw was 
thus inoperative.

Direct Municipal Regulation of Greenhouse Gases—
Landfill Gas Case Study
As stated by the US Environmental Protection Agency (EPA):

Landfill gas (LFG) is a natural byproduct of the decomposition of 
organic material in landfills. LFG is composed of roughly 50 per-
cent methane (the primary component of natural gas), 50 percent 
carbon dioxide (CO2 ) and a small amount of non-methane organic 
compounds. Methane is a potent greenhouse gas 28 to 36 times more 
effective than CO2 at trapping heat in the atmosphere over a 100-year 
period . . .17

Environment and Climate Change Canada notes that “[e]missions from 
Canadian landfills account for 20% of national methane emissions.” 18

Clearly, effective climate change mitigation requires reducing and 
managing LFG.19 This case study considers municipal jurisdiction in such 
mitigation.

The case study concerns a municipality, “Greensboro,” that passes a by-
law prohibiting LFG emissions over specified quantities (the LFG Bylaw). A 
developer of a proposed private landfill contests the validity of the bylaw, 
claiming it is beyond municipal jurisdiction. Is the LFG Bylaw valid?

As not all provinces can be dealt with here, the case study assumes that 
Greensboro is in Alberta. A comparable exercise could be undertaken for the 
rest of the Canadian provinces.
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CHARTER CITIES VERSUS OTHER MUNICIPALITIES

The term “municipality” in this chapter includes the range of local govern-
ments that provincial legislation may establish. For example, the Municipal 
Government Act 20 (MGA) defines “municipality” to include a city, village, 
town, summer village, and municipal district (section 1(1)(s)). Provincial laws 
that create and regulate municipalities typically apply to the entire range 
though some authorities may vary given a municipality’s size and type.21 
However, a few large urban Canadian municipalities enjoy special status 
under city charters. A charter city is governed by stand-alone legislation that 
modifies the general municipal legislation and provides charter cities with 
greater autonomy and additional jurisdiction and powers.

In Canada, Saint John’s, Montreal, Winnipeg, Lloydminster, and 
Vancouver are charter cities. Calgary and Edmonton joined this group in 
2018. To ascertain a charter city’s regulatory authority regarding GHGs, in 
addition to reviewing the general municipal legislation, one must also exam-
ine the city’s charter legislation. This part of the chapter first considers the 
case study in relation to the jurisdiction of Alberta municipalities under the 
general municipal legislation, the MGA, and then considers it with respect to 
special authorities given under charters.

MUNICIPAL PURPOSES

A primary question is whether the LFG Bylaw falls within municipal pur-
poses. If not, a court could declare it to be ultra vires and of no effect.22

The purposes of the MGA (section 3) include:

(a) to provide good government,
(a.1) to foster the well-being of the environment, . . . [added 
in 2017]
(c) to develop and maintain safe and viable communities . . .

Spraytech requires purposes to be interpreted flexibly and broadly. As 
mitigating climate change fosters the well-being of the environment (a.1) and 
safe and vibrant communities (c), the LFG Bylaw should fall within munici-
pal purposes, provided it is intended to benefit the municipality.

Another question is, does the provincial legislation authorize a munici-
pal bylaw that limits LFG emissions, such as the LFG Bylaw? The MGA con-
tains general and specific grants of bylaw-making power. General grants are 
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to be interpreted broadly, specific grants more narrowly, and limitations on 
specific grants cannot be enhanced through general grants (sections 9 and 
10). General grants (section 7) that arguably could authorize the LFG Bylaw 
include:

7. A council may pass bylaws for municipal purposes respecting the 
following matters:

(a) the safety, health and welfare of people and the protec-
tion of people and property; . . .23 [and]
(e) businesses, business activities and persons engaged in 
business . . .

The most relevant specific grants are in Part 17, which sets out muni-
cipal authority to regulate planning, subdivision, and development. Did 
Greensboro have the authority to pass the LFG Bylaw under Part 17? A landfill 
would be a development, as “development” includes any changes of use of 
land or intensity of use.24 Accordingly, an Alberta municipality likely could 
require a development permit for a landfill that included limitations on LFG 
emissions.

LEGISLATIVE RESTRICTIONS ON MUNICIPAL AUTHORITY

The MGA limits what a municipality may do in exercising its bylaw and other 
authorities, even if the exercise is within municipal purposes and otherwise 
falls within jurisdiction. In a given situation, one or more of the following 
MGA provisions could limit municipal jurisdiction in regard to the LFG 
Bylaw.

•	 Section 13 states that “[i]f there is an inconsistency between a 
bylaw and this or another enactment, the bylaw is of no effect to 
the extent of the inconsistency.” “Enactment” means a provincial 
or federal statute and subordinate legislation (section 1(1)(j)).

“Inconsistency” here presumably means impossibility of dual compli-
ance, as per Spraytech. Currently, to the writer’s knowledge, no provincial law 
directly limits all landfill GHGs. Neither Alberta’s Waste Control Regulation25 
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under the Environmental Protection and Enhancement Act (EPEA)26 nor 
the Code of Practice for Landfills speaks to GHG emissions. The Emissions 
Management and Climate Resilience Act27 regulates emissions under the 
Technology Innovation and Emissions Reduction Regulation28 (TIERR). TIERR 
does not apply to biomass CO2 emissions,29 which includes some elements 
of LFG. Although biomass methane emissions could be regulated under the 
TIERR, that regulation aims at large emitters (100,000 tonnes+ of regulated 
emissions per year), thus leaving room for municipal regulation of LFG under 
that threshold. Recall that a bylaw, more strict than provincial regulation, 
may be valid under Spraytech provided that an operator can abide by both 
the provincial and municipal regulation, and the bylaw does not frustrate the 
purposes of the provincial legislation.

Under section 619 of the MGA, an authorization “granted by the [Natural 
Resources Conservation Board (NRCB), Energy Resources Conservation 
Board, Alberta Energy Regulator, Alberta Utilities Commission] . . . prevails 
. . . over any statutory plan, land use bylaw, subdivision decision or develop-
ment decision . . . or any other authorization under . . . Part [17].” The section 
directs a municipality to approve an application before it to the extent that it 
complies with such provincial authorization. Thus, section 619 contains an 
express legislative test, overriding Spraytech.

To illustrate, suppose an operator obtained an EPEA authorization for a 
landfill on the condition that it would emit no more than X tonnes of LFG per 
year. The operator also required a development permit under Greensboro’s 
LFG Bylaw, which, say, permitted no more than X–Y tonnes emissions per 
year, an amount less than X. Does section 619 impact the application of the 
bylaw? No, simply because section 619 does not apply to EPEA authoriza-
tions.30 The situation would be different if, say, the NRCB issued the provin-
cial authorization, in which case the higher maximum would prevail.31

Under section 620 of the MGA, a condition of an authorization “granted 
pursuant to an enactment . . . prevails over any condition of a development 
permit that conflicts with it.”

Consider the scenario discussed under section 619. Under section 620, 
an EPEA authorization would prevail over Greensboro’s development permit 
condition. Assuming that “prevails over” means overrides or supersedes,32 
then the permit’s lower emission limit would not be operative.

Section 620, however, does not deprive municipalities of development 
permit authority when a provincial authorization is required.33 Municipalities 



ENVIRONMENT IN THE COURTROOM II362

retain that authority and may include conditions that do not conflict with 
the provincial authorization. Indeed, there is case authority that a municip-
ality may even reject an application for a permit for a provincially authorized 
development without violating section 620, since a refusal does not involve 
conditions.34

Under section 618, “Every statutory plan, land use bylaw and action 
undertaken pursuant to . . . Part [17] by a municipality . . . must be consistent 
with the land use policies” established by cabinet. Where there is an Alberta 
Land Stewardship Act  35 regional plan applicable to an area, then all municipal 
bylaws, policies, plans etc. must be consistent with the plan.

Currently, provincial land-use policies and regional plans do not seem to 
restrict municipal authorities with respect to managing GHG emissions, so 
the Greensboro LFG Bylaw would pass this test.

CHARTER CITIES

How do Alberta’s charter cities, Edmonton and Calgary (E&C), fare with 
respect to the case study? Recall that charter cities’ legislation may modify 
general municipal legislation as it otherwise applies to municipalities and 
provide additional authorities.

They fare very well when it comes to regulation and management of 
GHGs, including those in LFG, because the E&C charters add to the general 
jurisdiction to pass bylaws (section 7 MGA):

(h.1) the well-being of the environment, including bylaws providing 
for the creation, implementation, and management of programs re-
specting any or all of the following: . . .
(ii) climate change adaptation and greenhouse gas emission reduc-
tion . . . 36

The E&C charters require the cities to establish climate change mitiga-
tion and adaptation plans.37

The express bylaw-making power to implement and manage GHG re-
duction programs makes it clear that an LFG Bylaw is within bylaw making 
authority. However, a charter city is still subject to the limitations in sections 
13, 618, 619, or 620 of the MGA.
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Other Municipal Contributions to Greenhouse Gas 
Reduction
Sections A to C set out a method to determine whether a municipality may 
directly regulate GHG emissions by, for example, setting emission limits 
on developments. The sections show that in Alberta, at least, municipalities 
likely have the power to regulate GHGs provided that provincial (or federal) 
legislation or authorizations do not limit, prevail over, or conflict with muni-
cipal regulation and that municipal regulation does not frustrate the purpose 
of the other jurisdiction’s laws. But municipalities can contribute to climate 
change mitigation otherwise than by direct regulation of emissions. This sec-
tion describes just a few of such GHG reduction approaches:

•	 The FCM reports that “159 GHG reduction municipal initia-
tives “have been approved for funding [totalling over 12 million 
dollars] through three infrastructure programs funded by the 
Government of Canada.” 38

•	 Municipalities can use land use planning, subdivision, and 
development powers to manage and reduce GHG emissions. For 
example, in 2016, the Vancouver city council approved a Zero 
Emissions Building Plan, “a phased approach to aggressively 
combat and reduce carbon pollution in Vancouver by transition-
ing to zero emissions for most new building types by 2025.” 39

•	 Municipalities can develop and carry out climate change miti-
gation and adaptation plans. The Region of Waterloo (Waterloo, 
Kitchener, and Cambridge) is a good example. As a result of its 
plans, together with other initiatives,

•	 Residential growth has largely converted from urban 
sprawl to growth in already built-up areas, reducing 
the need for additional infrastructure and associated 
upstream and downstream GHG emissions.

•	 Annual water consumption has decreased by 5 billion 
litres (over 10 years) and reduced GHG emissions by 
535 tonnes through the implementation of their Water 
Master Plan.
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•	 GHG reduction targets have been successfully met and 
increased (from a 10 percent reduction below 2009 
levels to 25 percent).

•	 Both costs and GHG emissions have been reduced by 
switching to LED traffic signals.40

•	 Municipal energy incentive programs for residents and busi-
nesses encourage the use of solar or wind to reduce GHGs.41 
Provincial and/or federal programs can do this in respect of 
municipalities.42

Through increased public transit43 and bike lanes,44 municipalities con-
tribute to GHG emissions reductions. Although these initiatives are mainly 
driven at the municipal level, other levels of government have a role in en-
couraging and even requiring them. For example, provinces can legislatively 
mandate that municipalities develop and carry out GHG reduction plans, as 
evidenced by the E&C charters discussed earlier.
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