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The International Joint
Commission’s Unique and
Colourful Role in Three Projects
in the Pacific Northwest

Richard Moy and Jonathan O’Riordan

The International Joint Commission (IJC) has a long and colourful his-
tory in the Pacific Northwest. There are always questions by the US and
Canadian governments regarding the appropriate role the IJC should play
in resolving issues in international river basins between the two countries.
The following three, very different cases illustrate that the IJC can be very
creative in defining innovative approaches for assisting governments. The
strength of the IJC is that it brings together the best minds from govern-
ments, academia, and the private sector on both sides of the border to
build a sturdier bridge to enhance the flow of science and objective data
analysis across it. This process allows the IJC to be very successful in
achieving consensus.

The role of the IJC in each of these cases is quite different. First, in
the Ross Dam controversy, the IJC facilitated the resolution of a very con-
tentious issue that had been festering for over forty years on the Skagit
River. Second, the IJC developed the technical and policy foundation for
the 1961 Columbia River Treaty (CRT). Lastly, in the Sage Creek Coal
Reference, the IJC conducted an environmental assessment and defined
the impacts of a proposed coal mine in Canada on the Flathead River,
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near the international border, and made creative recommendations to
governments.

In the Skagit decision, the City of Seattle developed a long-term plan
for raising Ross Dam in stages on the Skagit River to produce additional
hydroelectricity to meet Seattle’s future electrical needs. British Columbia
did not want the dam raised, as it would back up water into the province.
The IJC facilitated the resolution of this difficult dispute and arrived at a
very creative “win-win” solution that benefited both Seattle and British
Columbia without raising the dam. The decision has been called “the
paper dam” solution.! The controversy was so intense that it contributed
to a change of government in British Columbia and nearly reached the
United States Supreme Court.?

Between 1944 and 1960, the governments sought the IJC’s exper-
tise and objectivity to develop the technical and policy foundation for
providing flood control and enhancing hydro-power production on the
Columbia River. The primary goals of the CRT were met: the construc-
tion of the three dams in British Columbia and Libby Dam in the United
States with the United States paying most of the costs of construction. As
the CRT can now be terminated by either party after 2024 with ten years
notice, there are ongoing discussions on what a future or revised treaty
should look like. The issues and concerns of today are different than those
defined in the original treaty over sixty years ago. A new vision, direction,
and principles of operations are needed for the Columbia River system.
Both parties to the treaty have signaled that restoring ecosystem values
throughout the Columbia Basin should be included in the negotiations.

The IJC process and outcomes of the Sage Creek Coal Reference in
the Flathead River drainage of British Columbia in the mid-1980s set a
precedent for addressing water quality and other environmental impacts
based on the interpretation of article iv of the Boundary Waters Treaty
(BWT). Article iv includes the following sentence: “Boundary waters and
waters flowing across the boundary shall not be polluted on either side
to the injury of health or property on the other.” The binational tech-
nical process used by the IJC shows its strength and value in providing
science-based recommendations to governments. More importantly, the
IJC’s 1988 recommendations became the guiding light for a number of
initiatives undertaken by both Canadian and US citizen groups and their
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governments to protect the ecological integrity of the entire Flathead
River Basin.

A common theme binds two of these three cases—that of building
resilience in international watersheds through supporting and restoring
healthy ecosystems. In both the Flathead and Skagit there was a strong
desire to preserve the ecological integrity of the watershed. Although the
CRT was completed in 1961, before scientists truly understood the value
of protecting the ecological health of the basin, the renegotiated treaty will
need to balance the needs of the environment against the other require-
ments and uses.

The Skagit River and the High Ross Dam
Controversy

Basin Description

The Skagit Valley is a very special place because of its unique location and
natural amenities. It is a three-hour drive from both Vancouver, British
Columbia, and Seattle, Washington. The rather pristine valley stretch-
es across the international border and is a favourite region for fishing,
camping, hiking, and canoeing. The powerful Skagit River rises in British
Columbia, west of the Cascade Mountains, and after flowing about 28
miles crosses the international border into the state of Washington. The
river continues for another 135 miles in Washington before discharging
into the Pacific Ocean through the Strait of Juan de Fuca.
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FIGURE 8.1. Skagit River Basin and Ross Lake.’? J. Glatz, Western Michigan
University Libraries.
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The IJC’s History

The IJC had a long and contentious history of raising Ross Dam on the
Skagit River in the state of Washington. The history dates back to 1906,
when Seattle City Light (Seattle Light) became interested in developing
the Skagit River’s hydro-power potential to provide electricity to meet the
growing demands of Seattle. Starting with the Gorge and Diablo Dams,
Ross Dam was to follow in a series of staged developments. To begin the
process, the City of Seattle applied to the US Federal Power Commission
(now re-named the Federal Energy Regulation Commission, or FERC) for
initial authorization to construct Ross Dam in 1926. Knowing land in the
Skagit Valley of British Columbia would be inundated within the enlarged
reservoir, Seattle Light acquired the former Whitworth Ranch, the only
privately owned land in the Skagit Valley of British Columbia in 1929.
British Columbia placed a Crown Reserve on all remaining lands within
the BC portion of the basin in 1930. Informal negotiations began between
Seattle and British Columbia on the purchase of the Crown lands. After
a number of years of discussions without success, the negotiations were
finally suspended in 1939.

Seattle began the construction of Ross Dam in 1937, reaching a height
of 475 feet (145 metres). Then, in 1941, pursuant to article iii of the BWT,
Seattle submitted an application to the IJC to obtain the authority to raise
Ross Dam to its full designed height in stages for the generation of addi-
tional electrical power. Seattle needed permission from the IJC as the en-
larged dam’s reservoir footprint would extend into British Columbia. The
final dam height would increase the reservoir area in British Columbia
nearly ten-fold.* Before issuing the order the IJC held a two-hour hearing
on the project in Seattle on 12 September 1941. At that time, the Canadian
Skagit was little known and very inaccessible, as the Silver-Skagit road had
not yet been built. Seattle Light described the project and informed the
IJC that it was urgently needed to meet the power demands for producing
armaments for the Second World War. Since the dam was in Washington,
far more American government agencies (43) were notified of the hearing,
as compared to those from Canada (12).

The few Canadian officials that attended the hearing had not heard
details of the proposal. There was substantial confusion as to whether the
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land to be flooded was owned by the Crown or privately owned in British
Columbia. Victor Meek, controller of the Dominion Water and Power
Bureau, provided Canada’s only official comment. He indicated that he
was representing the Canadian government’s Department of External
Affairs and had no statement to make at this time, but indicated that the
government would provide comments later, after he and others had had a
chance to study the details of the project. External Affairs, however, never
provided comments.®

On 27 January 1942, the IJC issued its Order of Approval that granted
the City of Seattle the authority to raise Ross Dam to its full height of
approximately 130 feet (39.6 metres) (called the High Ross Dam).” The en-
largement would substantially increase Seattle’s ability to produce peak-
ing power and would reduce the city’s dependence on the more expensive
peaking power from the Bonneville Power Administration.®

The raised dam could flood an additional 4,475 acres (2,217 hectares)
in British Columbia. The issue of compensating the province for the flood-
ed acres was not resolved in the IJC’s Order of Approval, but was a con-
dition of the order. Figure 8.2 below illustrates the difference between the
proposed High Ross Dam and the lower dam height.

In 1947, the BC Legislature passed the Skagit Valley Lands Act, which
authorized the provincial cabinet to negotiate an agreement with the City
of Seattle that would allow the upper BC portion of the Skagit Valley to be
flooded by Seattle Light for its exclusive use. By 1952, a tentative agreement
was reached. It allowed Seattle to flood the Skagit Valley for ninety-nine
years in exchange for a single cash payment of $255,508 and the clearing
of the reservoir basin of trees."’

In 1953, the provincial government was toppled and the new premier,
W. A. C. Bennett began his twenty-year reign. He decided to delay the
signing of the agreement. The Seattle City Council, however, went ahead
and ratified the $255,508 agreement in May 1953 and proceeded to raise
the dam 65 feet (19.81 metres) to a height of about 540 feet (160 metres),
which in turn would flood about 494 acres (200 hectares) within British
Columbia. This phase of construction would allow the dam to be easily
raised to its final designed height. The province said nothing. However, in
1953 the Social Credit Party obtained a majority in the BC Parliament and
suddenly informed Seattle that the proposed compensation agreement
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Existing Reservoir
Elevation (1602 ft)

FIGURE 8.2. High Ross Dam Reservoir compared to the existing Ross Dam
Reservoir.’]. Glatz, Western Michigan University Libraries.
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was no longer acceptable. This was due in part to the influence of General
A. G. L. McNaughton, the Canadian co-chair of the IJC. He realized that
the value of the stored water behind Ross Dam was considerably more
than that offered by the City of Seattle."! His assessment was based, in
part, on his involvement with the IJC’s technical storage studies that were
being undertaken for the CRT.

The compensation controversy reached a peak in April 1954, when
Seattle and the US Section of the IJC proposed that British Columbia be
compelled to accept the $255,508 offer as full and complete compensation
for the flooding of its lands. The province countered that no agreement
had been signed.”” General McNaughton even went as far as stating that
Seattle Light’s flooding of BC lands violated Canadian sovereignty and the
IJC’s own 1942 Order of Approval. It is understandable that the US and
Canadian commissioners could not reach a majority to enforce the com-
pensation agreement. British Columbia, however, did agree to accept $5,000
per annum as an interim settlement for the flooding of the 494 acres.

In 1958, Seattle Light made its final attempt to have the IJC impose
a settlement on British Columbia, but was again rebuffed. The province
decided to postpone further negotiations with Seattle Light until after the
CRT was finalized, as it wanted to assure itself a fair share of the down-
stream benefits for compensation of lands that would be flooded in the
province under a new treaty.

In 1967, British Columbia finally agreed to an annual rental fee of
$34,566.21 (or its equivalent in power at a price of 3.75mill/kwh) and taxes
of about $10,000 per year. And in return, Seattle Light gained the right
to build Ross Dam to its full designed height and to flood a total of 5,189
acres (2,101 hectares) of land in British Columbia.” Seattle Light would
also be required to clear the reservoir basin before flooding, replace any
inundated segments of the existing road, and pay stumpage and royal-
ties for timber removed during the clearing. All work had to be done by
provincial residents. Seattle began to pay the annual rental fee and taxes
until Bennett’s Social Credit government was replaced in 1972, and British
Columbia decided to reject the agreement and cease accepting Seattle’s
payments. Many in the province and the Canadian Section of the IJC felt
that Seattle Light received too good of a deal.
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With the annual rental agreement in hand, Seattle Light formally ap-
plied to the US Federal Power Commission (FPC) in 1970 for the final au-
thorization required to raise Ross Dam to its full and final elevation. The
hearings were held in 1974 by the FPC and they were contentious, with
strong Canadian opposition. Both Canada and British Columbia argued
against any additional flooding into the province. Based on the evidence
provided, the FPC ruled in favour of Seattle Light’s application to raise
the dam to its full height in July 1977. It is interesting to note that in the
United States, the issue of the High Ross Dam was a localized issue, but in
Canada, it became both a provincial and national issue.

Prior to the late 1960s, there was little opposition to the dam in both
the United States and Canada. But because of increased environmental
sensitivity in British Columbia and the state of Washington, opposition
became more prevalent. The environmental movement gained strength
and opposition to the High Ross Dam began to crystalize on both sides
of the border. With strong pressure from British Columbia, Jack Davis,
the Canadian minister of environment, sought and obtained an IJC ref-
erence from the two national governments asking the IJC to re-examine
the case.”” The reference requested that the IJC “investigate the environ-
mental and ecological consequences in Canada of the raising of the Ross
Lake to an elevation of 1,725 feet (525.8 meters) above mean sea levels,
taking into account relevant information about environmental and eco-
logical consequences elsewhere on the Skagit River, and measures being
taken or planned to protect and enhance the environment in these areas.”
However, the reference stated that any recommendations made could not
be “inconsistent with the commission’s Order of Approval dated January
27, 1942, and the agreement reached between the City of Seattle and
British Columbia on 10 January 1967. In other words, the outcome of
this reference would not allow the IJC to alter its January 1942 Order of
Approval giving the City of Seattle the authority to raise Ross Dam to its
final height. Before beginning the environmental assessment, the IJC held
three days of public hearings on the reference in Vancouver, Canada, and
Bellingham, Washington.

Based on information from the hearings and its own assessment, the
IJC submitted its environmental assessment report to the governments on
17 December 1971."° In preparing the assessment, the IJC compared the
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base case with no enlarged Ross Dam against changes that would occur if
the dam was raised to its final height. The IJC began to believe that raising
Ross Reservoir to its full elevation could impact the valley floor and its
riparian environment. Based on the environmental assessment, and the
public comments received, the commission began to question its original
position over raising Ross Dam to its full designed height, but it could not
change its decision without violating the terms of its original 1942 Order
of Approval, as noted in the 7 April 1971 reference letter to the IJC from
the national governments.

In the early 1970s, the volatility of the issue increased in Canada. On
2 November 1973, the House of Commons passed a unanimous resolu-
tion stating its “unalterable and unanimous opposition to the flooding of
the Canadian Skagit Valley.” This was relayed to the US government by
the Canadian secretary of state for external affairs. Prime Minister Pierre
Trudeau even raised the issue with President Gerald Ford in 1974, and the
House of Commons reaffirmed unanimously its earlier resolution in 1977.”

The stage was set for the final negotiations. Seattle had followed all the
appropriate procedural requirements in developing its long-term plans for
additional power-generation capacity on the Skagit River, and it was in
a very strong position for a number of reasons. First, it had the 1942 IJC
Order of Approval that gave it the authority to raise the dam to its full
height. Second, Seattle had the 1967 compensation agreement that was
signed by British Columbia and upheld by the IJC for the lands that would
be inundated by the raised dam, and which Seattle complied with for a
number of years until its payments were no longer accepted by British
Columbia. Third, the FPC licence gave Seattle the authority to raise the
dam. And lastly, the opponents to raising the dam lost their appeal in the
US courts.'

British Columbia felt that if Seattle proceeded with construction,
it would consider it to be a “hostile” act against a friendly neighbour.”
However, the province realized it was in a very difficult position because
Seattle had all the appropriate authorizations to proceed. The province
could not unilaterally repudiate the 1967 agreement that it signed without
adequate restitution to Seattle.

On 14 August 1980, the BC government again asked the IJC to annul
or rescind its 1942 Order of Approval for High Ross Dam.? In response,
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the IJC invited “interested persons” to respond by 17 December 1981.
Seattle Light and the US State Department filed legal arguments contesting
British Columbia’s position, and urging the IJC to uphold its original 1942
ruling and order. The Canadian and provincial governments continued
their objections to the High Ross Dam, noting the unanimous resolution
by the House of Commons and the discussions between Prime Minister
Trudeau and President Ford. A large percentage of the comments received
by the IJC from US and Canadian citizens were now in opposition to rais-
ing Ross Dam over the impacts to the environment. As noted earlier, the
real turning point on raising Ross Dam to its final height was the strong
local opposition in both Washington and British Columbia over environ-
mental concerns.

As the IJC began to consider the comments and what to do next, two
of the three Canadian commissioners resigned and all President-Carter-
appointed US commissioners were immediately fired by the newly-elected
president, Ronald Reagan.”!

The Final IJC Solution

The long and unsuccessful six-year period (1974-80) of bilateral negotia-
tions had left both sides frustrated and mistrustful.”> With the new com-
missioners in place, the IJC visited British Columbia in December 1981
and made it clear to the province that it should not make the mistake of
simply assuming that the commission would agree with its request to
stop Seattle from raising Ross Dam to its final designed height. The IJC
then delivered a similar message in Seattle. The commissioners let Seattle
know that even though it might have the legal authority to raise the dam,
it would be difficult for the city to move forward with construction, and
it would not dismiss British Columbia’s request. The IJC wanted to find a
solution that would be both equitable and durable for both sides.?*

In response to the province’s request, the IJC issued a rather innov-
ative Supplemental Order on 28 April 1982.* In it, the IJC made it clear
that British Columbia’s request and arguments presented in its August
1980 filing did not constitute sufficient grounds to persuade the new com-
missioners to grant the relief sought by the province. Further, the order
stated that the Skagit Valley in British Columbia should not be flooded
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beyond its current level, provided that appropriate compensation should
be provided to the City of Seattle for the loss of the valuable and reliable
source of electric power that would have resulted from raising the dam
to its full designed height. In the order, the IJC took “an extra ordinary
action” by ordering Seattle to maintain the low level of the Skagit River at
the international border for a period of one year from the date of the 1982
Supplemental Order. Further, the order defined the membership and dut-
ies of a Special Board.” The composition of the board was very important.
It was to be composed of two members from the commission who served
as co-chairs, and two non-governmental experts. The IJC also invited rep-
resentatives of the US State Department and the Canadian Department of
External Affairs, the Province of British Columbia, and the City of Seattle
to nominate a representative to be a member of the board. This board was
required to coordinate, facilitate, and review on a continuing basis those
activities directed at achieving a negotiated and acceptable agreement be-
tween the city and province and to provide status reports regarding such
progress to the commission every four months.?® Having the national rep-
resentatives on the board was critically important as the final resolution
of the issue would require a commitment by both federal governments to
implement the final solution.”

When board representatives first met in Washington, DC on 10
March 1982, neither side trusted the other. Most expected another round
of talks that circled the wagons around a number of intractable issues be-
tween Seattle and British Columbia over raising or not raising Ross Dam.
However the new commissioners recently appointed by President Reagan
had a different view on how to approach the negotiations. US commis-
sioner Keith Bulen’s opening remarks set the tone for the negotiations. He
made it clear that the commission expected a different outcome. And if
the negotiators could not come to an agreement, the commissioners would
rule “not as Americans and Canadians” but in the best interest of both
countries and no one in the room could predict the outcome. In other
words, the IJC threatened to force a solution on the province and city that
might not make either side happy. This strong statement forced both sides
to the negotiating table. Further, it laid out a one-year timeline within
which a negotiated deal had to be reached.
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The year-long negotiations were tough, and they were almost termin-
ated on several occasions. A critically important first step was the ap-
pointment of a team of special technical advisors: Douglas J. Gordon and
George T. Berry. Both had impeccable credentials.”® They were able to pro-
vide expert and impartial technical and economic advice to the IJC, and
they prepared the 2 April 1982 Gordon/Berry Report for the commission.
The report calculated the final construction costs and the additional elec-
tric output that would have been generated from a High Ross Dam. The
report settled a number of economic and technical assumptions and con-
clusions that had been in dispute.” This data was used to inform Seattle on
how much it would need to pay British Columbia (based on Seattle’s costs
to raise the dam to its designed height), and in return the amount of elec-
trical power British Columbia would need to provide to Seattle if the dam
was not raised. The technical information was absolutely key to the final
solution. Further, the IJC had to continually push the board to complete its
work, as the alternative would not be acceptable to either side.*

To maintain the momentum for the year-long negotiations, the IJC
oversaw each round of talks.”® In the end, the IJC functioned in exactly
the way it is supposed to: it took politics, which had stalled the dam con-
troversy for decades, out of the equation, thereby enabling a technically
sound plan to be put together that was acceptable to all parties involved.
The IJC played a new role as a neutral power broker that it had been un-
willing to take on previously. Further, the IJC encouraged the key local BC
and City of Seattle representatives to take more responsibility in finding a
viable solution.

The “Paper Dam” Agreement

On 14 April 1983, BC environment minister Stephen Rogers and Seattle
mayor Charles Royer announced details of a framework agreement that
was reached between British Columbia and the City of Seattle for the reso-
lution of the long-standing Skagit Valley/Ross Dam dispute.’ The agree-
ment met both the needs of both parties. The agreement had four key com-
ponents. First, no further flooding of the Skagit Valley would be allowed,
and in return British Columbia would supply Seattle with the amount of
electricity that would have been generated if Ross Dam had been raised
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to its full height. Second, there was a clearly defined termination option.
Third, a very creative Environmental Endowment Commission and fund-
ing source would be created to develop and manage the Ross Dam/Skagit
Valley area for recreation and environmental conservation.” Lastly, a
treaty would be required to bind the parties to the agreement.

Taking into account how long the issue had dragged on, the speed
and manner in which the High Ross Dam controversy came to an end is
remarkable. In this rare case, and as noted earlier, the IJC took politics
out of the equation, which the authors feel can be one of the commis-
sion’s strengths.** Another important reason for this success is the active
involvement of local experts, who had a better understanding of the issues
and the need for resolution.?® Similar to the IJC’s International Watershed
Initiative program, transboundary disputes are more easily resolved when
localleaders and stakeholders are involved in the decision-making process.

Leaders on both sides of the controversy thought the agreement was
fair. President Ronald Reagan noted that it was “constructive and ingen-
iously settled.”* Canada’s minister of external affairs and the US secretary
of state said it could serve as a model for resolving future transboundary
disputes.

The IJC issued a Supplemental Order dated 18 January 1984 termin-
ating its January 1942 Order of Approval that would have allowed Seattle
Light to raise Ross Dam to its designed height.”” The framework agree-
ment became the key provisions included in the 1984 treaty. The United
States and Canada entered into the treaty that ended the High Ross Dam
controversy on 2 April 1984. Without the treaty, the agreement would
probably have failed.*®

Recently, the BC government approved clear-cutlogging in accordance
with provincial forest and range practices legislation in an unprotected
mineral claim area in the upper Skagit Valley. Although there have been
attempts to buy out the existing mineral claims and include them in the
surrounding protected areas, none of these initiatives has been concluded.
The logging approval involves 39,000 cubic metres of timber on 67 hec-
tares of lands. The strong objections to the logging approvals by the gov-
ernor of Washington, the mayor of Seattle, and many others on both sides
of the border illustrates the continued interest in protecting the ecological
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integrity of the Skagit Valley. These are the same environmental values
identified over three decades ago during the IJC intervention process.*

Columbia River Treaty

The Columbia River Basin

The Columbia River is the fourth largest river in North America with an
average discharge of 265,000 cfs (cubic feet per second; 7,500 cubic metres
per second) and annual average volume of 198 maf (million acre-feet),
with its head waters originating in both the United States and Canada
(see Figure 8.3 below). The total area of the basin is 260,676 square miles
(668,400 square kilometres). Approximately 15 per cent of the basin is in
Canada and 85 per cent is in the United States. By comparison, the volume
of water produced in the Columbia is more than eight times the run-off
from the Colorado. As the water flows to the Pacific, the river is second
only to the Missouri-Mississippi River System in terms of annual run-
oft. The steep gradient and high volumes of water of the Columbia are
the primary reasons why the Columbia River has the largest hydroelectric
generation capacity of any river system in North America.

Historically, hydro-power has been one of the most inexpensive
and most efficient sources of electricity in the region. The United States
realized this in the 1930s and began constructing hydro-power dams to
produce hydro-power, control floods, and to meet the other authorized
purposes within its portion of the basin.*” The chief builders of these large
dam projects were the US Army Corps of Engineers and the US Bureau of
Reclamation.

The primary concern with the US storage and hydro-power system
in the Columbia River Basin is that the highest demand for electricity oc-
curs in the wintertime, when river flows are generally lower. However, the
higher river flows occur in the late spring and early summer, when the
demand for power is the lowest. At that time, there was not enough stored
water in the US portion of the Columbia River to balance river flows with
electrical demands. The United States clearly recognized that some of the
best storage sites were located in the Kootenai River drainage of British
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Columbia. Just as important, both countries needed the additional stor-
age to control and mitigate floods. For these reasons, the United States
approached Canada to begin discussions on the potential for additional
Kootenai River storage in British Columbia as a means to optimize hy-
dro-power production and flood control. Other important uses that could
benefit from additional Canadian storage include irrigation, fisheries,
navigation, and recreation.

The IJC’s Role in Developing the CRT

Before formal negotiations could begin, the two countries needed tech-
nical information on viable storage sites and guiding principles to support
the implementation of a treaty. Accordingly, the two national govern-
ments asked the IJC to develop the technical information for a treaty in
a reference letter dated 9 March 1944.*2 The reference requested that the
commission:

determine whether in its judgment further development
of the water resources of the river basin would be practica-
ble and in the public interest from the point of view of the
Governments, having in mind (A) domestic water supply
and sanitation, (B) navigation, (C) efficient development of
water power, (D) the control of floods, (E) the needs of ir-
rigation, (F) reclamation of wet lands, (G) conservation of
fish and wildlife, and (H) other beneficial public purposes.

Even though the reference letter identified a number of beneficial uses,
the primary focus was to improve hydro-power production and to control
floods through co-operative development of Kootenai River infrastructure.
To accomplish this, the IJC established the International Columbia River
Engineering Board to review existing technical reports and to conduct
required engineering and other types of investigations. To assist the IJC,
Canada conducted seven engineering studies on possible dam sites in
British Columbia. Based on all the technical information, the IJC reported
that Canada could provide 15.5 maf of additional storage at three different
BC locations: 7 maf at Mica Dam, 7.1 maf at Keenleyside, and 1.4 maf
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at Duncan. The IJC also considered the construction of Libby Dam in
the United States. Canada had to agree to the construction of Libby, as
this dam would inundate 42 miles (67.6 kilometres) into the province.**

The then chief of the US Army Corps of Engineers for the Columbia,
General Itschner, and the Canadian IJC co-chair, General McNaughton,
had differing views for the future operations of the Columbia River system
and the basic principles of administrating the power arrangements.** The
United States wished to integrate the operations of the Canadian storage
and generation into the US system as an extension of the Bonneville Power
Administration, and to be under its effective control. McNaughton, how-
ever, held the view that the waters in Canada belonged to Canada under
the 1909 BWT and that the Canadian government would maintain in-
dependent operations of its storage, but in close co-operation with United
States under guiding principles that would be defined in a treaty.

Canada also wanted to make sure that it received some form of com-
pensation from the United States for the construction of storage sites—
more than just paying for the cost of construction. General McNaughton
realized that compensation for the BC land inundated by the reservoirs
understated the true monetary value of the additional storage. He also
felt the real value of these reservoirs in British Columbia was in the extra
hydro-power that could be generated downstream in the United States,
plus the reduction of flood damages.*

Based on the results of the technical investigations, in January 1959
the two national governments returned to the IJC and asked it to now
develop the guiding principles for a treaty based on the benefits from the
co-operative use of stored waters and electrical interconnection within the
Columbia River system and how best to apportion the benefits for flood
control and hydro-power.*® To prepare this special report, the IJC formed
a special working group to review the technical studies and to consid-
er how the benefits from co-operative development and management of
the Columbia River could be shared equitably between the two countries
based on the BWT and results from the technical investigations. The prin-
cipal benefits to the United States are the additional water stored in British
Columbia, which would enhance hydro-power production in the United
States and reduce flood damages. In return, Canada would receive finan-
cial compensation from the United States.
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On 29 December 1959 the IJC proposed to the two federal govern-
ments three categories of apportionment principles: general, power, and
flood control. The IJC defined three guiding principles for general oper-
ations, seven power principles, and six flood control principles.*” All the
principles were based on equitable sharing of the benefits attributable to
the proposed storage reservoirs. But the details of these principles would
have to be worked out as part of the actual treaty negotiations. The three
general principles guided the selection of projects that would best improve
the international co-operation for flood control and power enhancement
in the Columbia River Basin. The seven “power principles” provided guid-
ance for determining and sharing power benefits from the co-operative
use of upstream storage that allows for changing conditions over time
in power needs. The six “flood principles” defined sharing flood control
benefits applicable to the Kootenai River downstream from Bonners Ferry,
Idaho, and the lower main stem of the Columbia River.

Based on the IJC’s technical studies and guiding principles, the two
governments held nine negotiation sessions between February 1959 and
January 1961. The treaty was signed by President Dwight Eisenhower and
Prime Minister John Diefenbaker in January 1961. The two governments
ratified and implemented the treaty in 1964, as it took British Columbia
and the Canadian government another three years to agree on the appro-
priate administrative protocol for selling downstream power benefits to
the United States and to transfer the rights, responsibilities, and imple-
mentation authority from the Canadian government to the Province.

During the negotiation sessions for the treaty, the IJC continued to
provide technical and other types of advice to the governments.

Effects of Treaty Implementation

The four treaty dams provided an additional 20 maf of storage, or the
equivalent of one-third of the total storage capacity of the Columbia River
system. The CRT and co-operative operation of its dams improved the
timing of river flows by capturing additional high spring flows and releas-
ing the water more gradually over the summer, fall, and winter months.*

The four entities responsible for implementing the provisions of
the treaty are BC Hydro for Canada and British Columbia, and the
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Northwestern Division of the US Army Corps of Engineers and the
Bonneville Power Administration for the United States. The treaty also
established a Permanent Engineering Board to monitor and report on
the results under the treaty and to assist in reconciling any differences
concerning technical and operational matters that might arise. The
Engineering Board consists of four members: two appointments by the US
secretaries of the army and energy, and one each by the Province of British
Columbia and the Canadian federal government.*

The treaty gave the United States incremental power and flood con-
trol benefits plus more water for recreation, irrigation, fishery, and other
beneficial uses. However, there were adverse impacts in the United States,
primarily on certain fish species,” and loss of small portions of land up-
stream of Libby Dam in the United States. It is important to note that the
Grand Coulee Dam was constructed prior to the treaty and it effectively
blocked passage of Columbia River salmon upstream of the dam. Overall,
the coordinated storage and regulation of flows between the United States
and Canada improved US hydro-power production by about 10 per cent.
Besides power benefits, the United States has received significant flood
control benefits as it has not suffered a serious overbank flood flow since
the construction of the storage projects. This translates to billions of dol-
lars’ worth of protection of municipal, industrial, and agricultural lands—
even though the protection is only partial. In the event of a huge flood, the
United States could still see significant flood damage, as has been experi-
enced in other regions of North America.

Under the CRT, British Columbia received half of the incremental
downstream power benefits, but sold them off for the first thirty years—
which turned out to be of less value than what the power benefits should
have been. The biggest hydro-power benefit to British Columbia is not
even considered in the treaty: generation at Mica and Revelstoke Dams.”!
However, there were significant economic, environmental, and social im-
pacts as entire communities and many farms were dislocated when the
Canadian dams were built, resident sport fisheries were reduced, and
there was a loss of riparian and wildlife habitats and forests.”* Some 231
square miles of valley bottom land was flooded. All these impacts were
experienced without the benefit of environmental assessments and con-
sultations with Indigenous Peoples.
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The treaty negotiators agreed that the United States and Canada
would share these power benefits equally. Canada’s portion of down-
stream power benefits is called the Canadian Entitlement. These benefits
are calculated annually according to a complex method negotiated by the
treaty’s authors, but which is generally recognized as now being out of
date under current power supply conditions. The Canadian Entitlement
is not solely a US federal responsibility, but it also includes the addition-
al US power that is generated from five non-federal hydro-power dams
on the Columbia River, which accounts for 27 per cent of the Canadian
Entitlement. The Canadian Entitlement does not also include the effects
of Libby Dam operations, which provide about 200 average-megawatts of
additional power benefits downstream in Canada.*

British Columbia sold the first thirty years of the Canadian Entitlement
to a consortium of utilities in the United States for $254 million and re-
ceived its share of the predetermined US flood control benefits for the first
sixty years for $64 million. British Columbia used these funds to finance
the construction of the three treaty dams in the province. Upon comple-
tion of the dams, Canada and British Columbia continued to receive the
Canadian Entitlement based on the sharing of power revenues on all US
hydro-power projects. The entitlement value has varied over time, and
depending on the market value of the incremental power, averages ap-
proximately $120 million annually.>*

Under the CRT, article xvi says that a dispute or difference that arises
may be referred by either government to the IJC for a decision. If the IJC
does not render a decision within three months of the referral, or within
such other period as may be agreed upon by the two federal governments,
either country may submit the dispute to arbitration by providing written
notice to the other country. However, no referrals have ever been sent to
the IJC for resolution.

The existing CRT has provided both countries with enormous bene-
fits. While the IJC hasn’t been part of the implementation, its technical
studies and its guiding principles for the treaty in the 1940s and "50s real-
ly set in motion the great working arrangement that has existed for over
fifty-five years between the US and Canadian governments.

An enormous amount of thought has gone into what should be in-
cluded in a new or revised CRT. Most of the ideas outlined below are
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presently being used by the IJC in other transboundary basins, including
the Great Lakes. The national governments may wish to consider them in
their negotiations of the CRT. They include:

1. Expand the focus of the treaty from optimizing
power and flood control to include ecosystem-based
management that balances the needs of power generation
and flood control with the many ecosystem functions.
Take a more holistic view for managing the basin as if no
borders existed.

2. Rethink the governance structure for the basin to
include local community leaders, Tribal/First Nation
representatives, and key stakeholders. For example, the
strength of the IJC’s International Watershed Boards and
Great Lakes Water Quality Board is that local leaders and
stakeholders can help drive agendas and decision-making.
This new governance structure should be used both in
negotiating a new or revised treaty and for implementing
the final CRT.

3. Address the needs of a changing climate and focus on
mitigating the impacts of extreme weather conditions
of floods, droughts, and wildfires. Build in an adaptive
management process that addresses our changing
climate. Further, the existing infrastructure in the
Columbia many not be sufficient to control extreme
floods in the future, as we have seen recently on Lake
Ontario and in Houston, Texas. More effort is needed to
protect the riparian corridor and to remove structures
from within the flood plain.

4. Create and fund a binational science panel, similar to the
IJC’s Great Lakes Science Advisory Board, to assess the
existing and required science on the river ecology and
determine the best way to: a) re-establish a more natural
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flow regime; b) recover the wild salmon fishery; and c)
protect and improve riparian and aquatic habitats while
at the same time optimizing hydro-power generation and
flood control.

|lJC Reference on a Proposed Sage Creek Coal
Mine in the BC Flathead River Basin

The Flathead Valley sits within a larger international landscape known
as the Crown of the Continent,” a roughly 18-million-acre transbound-
ary region that straddles the Continental Divide in southeast British
Columbia, southwest Alberta, and northwest Montana. The Crown is one
of those few large natural eco-regions in North America that has built-
in natural resiliency and the capacity to respond to a changing climate.
The entire upper Flathead Valley (called the North Fork of the Flathead
River in the United States) is a critical wildlife corridor and habitat for
large ungulates and carnivores and for this reason is considered by many
wildlife biologists and environmental organizations as the “heart” of the
Crown. The BC Flathead River riparian corridor is over half a mile wide
in some places and very rich in aquatic and terrestrial species. Much of the
watershed straddles the border and is protected through parks and con-
servation areas, even though most of the Canadian portion of the Flathead
is unprotected. There is also a complex historical web of Indigenous com-
munities that lived and hunted in this region, including the Ktunaxa na-
tion in Canada and Salish and Kootenai tribes in the United States.

By acts of the Canadian Parliament and the US Congress in 1932,
Waterton-Glacier National Parks became the world’s first international
peace park. Indeed, Glacier-Waterton is both an icon and a model for
the many other international peace parks established around the world
in subsequent years. As well, Glacier and Waterton Lakes National Parks
have each been designated a World Heritage Site and Biosphere Reserve.
The waters of the North Fork of the Flathead River have been classified
as Class A-1, which is Montana’s highest water quality classification that
includes a non-degradation standard.””
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FIGURE 8.4. Crown of the Continent Eco-region.*]. Glatz, Western Michigan
University Libraries.
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In the 1980s, the upper Flathead Valley of British Columbia was very
remote. The primary uses of the valley were hunting, fishing, and the lim-
ited harvest of timber. To this day, there are no permanent residences in
the Flathead Valley of British Columbia.

The Proposed Sage Creek Coal Mine

Sage Creek Coal Limited, a subsidiary of Rio Algom Mines of Toronto
began exploring the coal deposits in the Cabin Creek region of the BC
Flathead Valley in 1980. The mine site would be located about 6 miles
(9.66 kilometres) north of the US-Canada border and cover over 7,000
acres (2,832 hectares). The company proposed to mine 2.4 million tons
(2.2 million tonnes) per year of thermal coal for a 21-year period with
the option of a 20-year extension from two large hills adjacent to and be-
tween Howell and Cabin Creeks, two tributaries that flow directly into the
Flathead River.® The mine would create two large open pits that would
straddle Howell and Cabin Creeks. Six major waste dumps would sur-
round the two creeks. A 230 kilovolt transmission line would be built to
the mine site. Coal would be processed on site and hauled on a newly
constructed paved road to Morrissey and shipped by rail to the BC coast
for transportation overseas. The mine would be operated 24 hours a day,
365 days per year.

In February 1984, the BC government granted Sage Creek Coal
Limited “approval-in-principle” to begin preparing detailed development
and implementation plans for the mine site. These plans would be sub-
ject to an environmental assessment process where mitigation actions are
determined.
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FIGURE 8.5. Location of the proposed Sage Creek coal mine within the
Flathead River Basin.”]. Glatz, Western Michigan University Libraries.
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The Reference Letter to the IJC

Due to concerns about the potential environmental degradation and
transboundary pollution from the mine, the US and Canadian govern-
ments in separate, but identical, reference letters stated the following:

Pursuant to Article IX of the Boundary Waters Treaty, the
governments requested the IJC to examine into and report
upon the water quality and quantity of the Flathead River,
relating to the transboundary water quality and quantity
implications of the proposed coal mine development on
Cabin Creek in British Columbia near its confluence with
the Flathead River and to make recommendations which
would assist governments in ensuring that the provisions of
Article IV of the said treaty are honoured.®

In this case, External Affairs Canada and the US Department of State
invoked both articles iv and ix of the BWT. The governments further re-
quested that the IJC examine and report on the potential impacts of the
mine on the local fishery and other fisheries dependent on the waters of the
Flathead River and its tributaries, Howell and Cabin creeks; the biologic-
al resources; current water uses (including water-dependent uses such as
recreation); and other matters as the commission may deem appropriate
and relevant to water quality and quantity at the border and downstream
if the mine was constructed.

The Flathead River International Study Board Assessment
Process

Based on the above reference, the IJC established the Flathead River
International Study Board (henceforth “Study Board”) in April 1985. It
consisted of six members and two secretaries divided equally between the
two countries. The Study Board created six binational science commit-
tees involving over fifty scientists. The authors of this chapter were the US
secretariat and the BC representative on the Study Board. The reference
investigations took almost three years.
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The Study Board created a well-thought-out approach for assess-
ing the potential mine impacts. It appointed four primary binational
technical committees of experts: the Mine Development Committee,
the Water Quality and Quantity Committee, the Biological Resources
Committee, and a Water Uses Committee. Each committee consisted of
six to eight members divided equally between the two countries. The Mine
Development Committee was asked to assess the potential water quality
and quantity impacts within the mine site and effluent discharges from
the site. During the initial stage of the process, the other three commit-
tees were requested to establish the baseline condition within Howell and
Cabin Creeks and the Flathead River downriver into Flathead Lake. After
the Mine Development Committee defined the effluent discharges from
the proposed mine site, the Water Quality and Quantity Committee de-
termined the changes to water quality and quantity in Howell and Cabin
Creeks and the Flathead River. The Biological Resources Committee then
assessed the impacts of these changes on the aquatic, riparian, and terres-
trial ecosystems. Lastly, the Water Uses Committee used the above infor-
mation to calculate the effects on recreation and tourism.® Two additional
binational committees were created by the Study Board: the Limnology
Task Fork and the Water Quality Subcommittee. The Limnology Task
Force determined whether the increase in nitrates and phosphorous from
the mine site would have a deleterious effect on Flathead Lake. It conclud-
ed that effects would be “imperceptible.”

The Water Quality Subcommittee described the salient physical,
chemical, and biological characteristics of water required to protect and
maintain certain sensitive water quality conditions in the Flathead River
system.® The criteria were developed to assess the potential effects of mine
effluents and other contaminates on human uses (i.e., drinking water, rec-
reational fishing, and esthetic experience) and aquatic uses such as bull
trout and western cutthroat fish species and other forms of aquatic life.

To make their assessment, the Study Board and technical commit-
tees developed two cases to define the impacts.®* The “optimal” case as-
sumed the mine applied state-of-the-art environmental control technol-
ogy and would be in complete compliance with the BC mine regulatory
requirements. The second case, called the “adverse” case, assumed the
mine would experience occasional failures and not meet the provincial

266 Richard Moy and Jonathan O’Riordan



regulatory requirements at all times. It is interesting to note that during
the two-and-a-half-year Flathead mine assessment process, a number of
waste dumps in the existing operating coal mines in the Elk Valley failed,
and more concerning, a settling pond from one of the Elk Valley mines
(Line Creek), which was designed to withstand a hundred-year flood,
failed after a ten-year high flow. As stated by both the Biological Resources
and Water Quality and Quantity Committees, these failures indicated
that the adverse case was more realistic than the optimal case as a basis for
the Study Board’s final conclusions.®

Study Board and Committee Findings

The Study Board and its technical committees encountered two major
problems in meeting the terms of reference.* First, the detail in the pro-
posed mine plan was not adequate to develop reliable, quantitative pre-
dictions of impacts on water quality, water quantity, or biological resour-
ces at the mine site, at the international boundary, and downriver into
Flathead Lake. Second, the baseline data required to assess the impacts
of the proposed mine were either not available or were inadequate in the
Flathead and Elk River drainages. Therefore, the Study Board and its tech-
nical committees had to use their best professional judgment to develop
findings rather than basing them on actual data. Initially, the Study Board
and committees were asked to use, for comparison, the water quality ef-
fluent and downstream data available from the existing five metallurgic
mines in the Elk and Fording River drainages. These mines are in the
same basic stratigraphy and rock types of the coal-bearing sequence in
the Flathead River Basin, although specific features of geologic structure
and of topography are different. Many of the Elk River Basin mines have
been operational since before the 1950s. However, little or no water quality
data were available from them.

The requirement that all members of the IJC’s binational technical
committees participate in their “personal and professional” capacity and
not in their “official” capacity became very evident during the two-and-a-
half-year technical committee process.”” For example, the Water Quality
and Quantity Committee felt that the impacts of effluent discharges
would be far more severe than that suggested by the Mine Development
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Committee. Further, both the Water Quality and Quantity and Biological
Committees did not believe that the optimal case was realistic, noting that
operating mines in the adjacent Elk River drainage in southeast British
Columbia exceeded provincial regulations.

Based on the results from the four primary technical committees, the
Study Board reported that the mine would create significant impacts to
the spawning habitat of endangered bull trout. They concluded that while
there would be no impacts to water quantity at the international border,
there could be significant impacts within the mine site as the two open
pit mines would have to pump groundwater from them, thus dewatering
both streams.®® It is questionable if these boards could have made these
statements if their members were acting in their “official” capacity as gov-
ernment representatives rather than in their “personal” capacity.

Within the mine site, water quality could be substantially impacted.
The Study Board felt there could be significant increases in localized sedi-
ment, turbidity, water temperature, phosphorous, nitrate, and ammonia
levels. Dissolved oxygen could decrease to harmful levels. Because of the
lack of data, however, the Study Board and technical committees could not
tell for certain if the concentrations of phosphorous, total dissolved solids,
and pH would change significantly, nor could the board assess the impacts
from increased selenium and other heavy metals.

Using the above information, the Study Board felt the biota at the
border and for some distance downstream would be impacted. Algae bio-
mass would increase significantly and more frequently, both locally and
for some distance downstream of the border, and it was determined that
there would be a detrimental impact to benthic macro-invertebrates.*
The Biological Resources Committee concluded that the bull trout and
cutthroat would be virtually eliminated from Howell and Cabin Creeks.”
Consequently, the Study Board concluded that these fish populations
would be drastically reduced.

Upon hearing about the potential environmental impacts and experi-
ence of non-compliance in the BC regulatory process, the two federal gov-
ernments asked the IJC to direct the Study Board to determine whether
the identified impacts could be mitigated and what would be the costs.
After further analyses, the Study Board reported that many of the impacts
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could not be mitigated because no viable technology existed and/or the
mitigation requirements were not economically feasible.”

Public Hearings

The IJC held two public hearings in Cranbrook, British Columbia, and two
in Kalispell, Montana, on the findings in the Study Board and technical
committee report. Only one submission supported the mine. The primary
reasons for the strong opposition was related to the adverse water quality
affects to the fisheries, including the bull trout and westslope cutthroat,
and to Glacier National Park, the Wild and Scenic Flathead River, and
Flathead Lake. The submission by Montana governor Ted Schwinden re-
flects the general consensus shared by the US audience:

I want to emphasize that Montana’s concerns really go be-
yond the constraints of the Treaty and the Reference. The
[Study] board’s findings in reality have escalated rather than
alleviated the concerns of Montanans for the Glacier-Wa-
terton International Peace Park, for the natural integrity of
the North Fork of the Flathead River and for threats to the
very rich tourism opportunities of this special area shared
by our two countries.”

After the evening public hearing in Kalispell, the two authors of this
chapter developed (on a beer napkin) a possible prospectus for the upper
Flathead drainage based on establishing an International Conservation
Reserve Initiative (ICR).” The prospectus became the guiding light for
future negotiations for protecting the Flathead drainage from mining in
British Columbia and Montana. A number of its ideas were included in
the final memorandum of understanding between Montana and British
Columbia.

The IJC’s Report to Governments

Based on the Study Board’s findings and the public hearings, the IJC stated
in its report to the two federal governments:

8 | The International Joint Commission’s Unique and Colourful Role 269



The IJC asked the US and Canadian governments to consider the ICR
proposal, along with the Skagit Environmental Endowment Fund and
Commission structure, as possible management frameworks for the fu-

There are a number of impacts associated with the devel-
opment of the mine that could affect spawning and rear-
ing habitats for bull trout and cutthroat trout in Cabin
and Howell creeks. These include toxic levels of nitrogen
compounds in groundwater, increases in filamentous algae
smothering spawning areas, increases in sediment concen-
trations and deposited sediments, possible reductions in
dissolved oxygen, alternations to surface or ground water
flow and changes in water temperature.”

ture of the BC Flathead.”

unanimously agreed to the following three recommendations in its report

Based on the above findings and public hearings, the commissioners

to governments:

270

[That] the mine proposal as presently defined and
understood not be approved:

2. 'That the mine proposal not receive regulatory approval in

the future unless and until it can be demonstrated that:

a. The potential transboundary impacts identified in
the report of the Flathead River International Study
Board have been determined with reasonable certainty
and would constitute a level of risk acceptable to both
Governments [emphasis added]; and

b. The potential impacts on the sport fish populations
and habitat in the Flathead River system would not
occur or could be fully mitigated in an effective and
assured manner; and

3. 'The Governments consider, with the appropriate

jurisdictions, opportunities for defining and
implementing compatible, equitable and sustainable
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development activities and management strategies in the
upper Flathead River basins.”

The recommendations were based on article iv of the BWT, which states
that “boundary waters and waters flowing across the boundary shall not be
polluted to the injury of health or property of the other.” British Columbia
did not accept the recommendation, as it would have allowed the United
States veto power over new mine developments that could potentially im-
pact US waters. In 1989, Sage Creek Coal Limited voluntarily withdrew
the Cabin Creek mining proposal.

Did the IJC make the Right Decision?

During the IJC assessment process, British Columbia and the coal mining
companies indicated that no selenium data were available from the exist-
ing Elk River coal mines. Effluent from all five of these open pit metal-
lurgic coal mines flow into the Elk River, which in turn flows into Lake
Koocanusa—a transboundary reservoir .

Over the past twenty years, effluent discharge data from the Elk River
mountaintop coal mines showed significantly elevated concentrations of
selenium, cadmium, nitrates, and sulfates.”” For example, water quality
downstream of the existing Elk River mines showed nitrate concentra-
tions were 3,000 times higher, sulfates 400 times higher, and selenium up
to 70 times higher as compared to the upper Flathead River and the Elk
River above the existing Elk River mines.”® Further, the Flathead River has
over 4 times the number of algae species as compared to the mine-impact-
ed streams, indicating that the sensitive species were eliminated due to
pollution from these mines.

Selenium is a concern due to its ability to bio-magnify in aquatic food
chains and to accumulate in the tissues and eggs of higher trophic species.
Recent studies have shown that selenium has severely reduced westslope
cutthroat reproductive success by up to 54 per cent in the upper Fording
River (the Fording is a tributary of the Elk River).” Furthermore, fish data
from the 2008-13 period in the Montana portion of Koocanusa Reservoir
showed increases in heavy metals in fish tissue for the seven species of
fish studied, including Endangered Species Act-listed species. Some fish
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showed increases of selenium in fish tissue of up to 70 per cent over the
five-year period.*

In early 2016, a number of new open pit coal mines were in the BC
permitting process, as well as large-scale expansions at existing mines in
the Elk Valley. Four expansions have been permitted even though the sel-
enium-mitigation technology at Teck Coal’s treatment plant initially failed
and the plant has been shut down several times since it began operations
in late 2014. In 2017, Teck discovered that the treatment plant was releas-
ing a more bio-available form of selenium into the environment, mak-
ing selenium more readily available to aquatic life and fish. Monitoring
downstream of the treatment plant showed increasing concentrations of
selenium in westslope cutthroat and aquatic insects, to such a degree that
Teck suspend operations. To date, no technology has demonstrated the
ability to successfully treat the contamination draining from the mines,
including toxic heavy metals and nutrients.

In support of the above findings, Carol Bellringer, the BC auditor gen-
eral reported in 2016 that the provincial mine regulators have neglected
to comply and enforce the province’s mine and environmental regulations
for over a decade.®! The two-year investigation paid particular attention
to the Elk Valley coal mines north of Montana’s Lake Koocanusa. “We
found almost every one of our expectations for a robust compliance and
enforcement program within the [Ministry of Energy and Mines] and the
[Ministry of Environment] were not met,” Auditor General Bellringer
wrote in the introduction to the report. Recently, the three Indigenous
Tribes that make up the Council of the Ktunaxa Nation in the United
States and Canada, along with all eight US senators from Montana, Idaho,
Washington, and Alaska, have also raised similar concerns over BC’s ex-
isting and future mine pollution into US waters.**

The Movement toward Protection

After twenty-two years and seven new mining proposals in the BC Flathead
for coal, gold, coal-bed methane, and phosphate, the IJC’s third recom-
mendation ultimately prevailed. The final decision to protect the water-
shed was based on the outstanding universal values of the transboundary
Flathead. Premier Campbell of British Columbia and Governor Schweitzer
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of Montana negotiated and signed on 18 February 2010 a historic and
visionary agreement entitled MOU and Cooperation on Environmental
Protection, Climate Action and Energy between the Province of BC and the
State of Montana. The agreement calls for the state and province to work
together to implement many of the ICR provisions, including the banning
of mining in the US and BC portions of the Flathead River drainage. As
part of the agreement, Cline Mining Company would be compensated for
its expenditures associated with its approved exploration plans. Thanks in
part to Gary Doer, at that time, the Canadian ambassador to the United
States, funds were raised by Nature Conservancy of Canada to retire the
mine application.

Finally in 2011, British Columbia passed the Flathead Watershed Area
Conservation Act with parallel legislation passed by the United States
Congress (the North Fork Watershed Protection Act) in March 2014 to
protect the Flathead River in British Columbia and the North Fork of the
Flathead in Montana from any future mining and oil and gas activity. The
ecological integrity will be protected for generations, unlike the Elk River,
where selenium and other mine contaminates will continue to leach for
centuries through Elk River mountain valleys filled with hundreds of feet
of waste rock.

It is clear that the IJC’s scientific-based process and recommendations
to governments for the Sage Creek mine site were appropriate. These rec-
ommendations were the foundation for the long and arduous process that
ultimately led to the protection of the North Fork of the Flathead drain-
age from mining. The watershed is to remain one of the most pristine
of the drainages shared by two countries in North America. After over
twenty years of contentious conflict, the IJC’s vision for this basin finally
became a reality. However, the work is not done. Like in the many other
international watersheds, a transboundary institutional structure needs
to be put in place to implement many of the other provisions in the 2010
MOU and Cooperative Agreement. Consideration should also be given to
the IJC’s recommendation to governments for including the IJC’s ideas
from the proposed International Conservation Reserve and the Skagit
Environment Endowment and Commission (SEEC). %
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Conclusion

These three cases clearly illustrate the breath of the IJC’s ability to use in-
novative approaches for assisting governments in their resolution. When
the IJC steps away from political agendas and uses the best scientists and
professionals from its staff, academia, the private sector, and governments
from both countries—all working in their personal and professional (as
opposed to official) capacities—solutions to disputes are more readily
found. Without political agendas, the IJC can become more creative, can
use science more effectively, and is more capable to assist governments
resolve almost any issue. These three cases are good examples.

The resolution of the High Ross Dam controversy was rather innova-
tive in that the IJC found a viable compromise without raising Ross Dam.
It is conflict resolution at its best. The three key lessons learned are: in-
volve local negotiators, not folks from afar; listen to local stakeholders and
leaders concerning their knowledge of the issue and watershed; and lastly,
make sure you have a sound scientific foundation of data and knowledge
available for resolution. Just as important, the IJC’s creation and recom-
mendation of the SEEC and its funding source for the Skagit watershed
has had many wonderful benefits. It has successfully improved the eco-
logical health of the watershed and recreational opportunities for many.

The IJC provided governments with the technical and policy founda-
tion for the 1964 CRT. Over the past twenty-five years the IJC has gained
valuable experience with a number of innovative tools that clearly has
benefited its work in other transboundary basins and the Great Lakes.
These innovations may be helpful in defining a new or revised treaty.

The Sage Creek Coal Reference process was a creative, science-based
process in which one layer of data was used to build the next layer of infor-
mation until all potential impacts could be assessed. Like the Skagit, the
third IJC recommendation that asked governments to consider a new and
innovative management regime for the Flathead finally came to fruition.
This 1988 recommendation became the cornerstone for preserving the
ecological integrity of the Flathead from mining.

The relationship between British Columbia and the IJC has been rath-
er contentious since the Sage Creek Coal Reference. Specifically, British
Columbia did not like, nor did it accept, the IJC’s reccommendations on the
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Sage Creek Coal Reference, especially the second recommendation, which
gave the United States veto power over new BC mine proposals that could
negatively impact waters flowing into the United States. British Columbia
realized that it may not be able to meet this standard for new mines, or for
that matter from existing mine expansions (e.g., Kootenai River).

British Columbia agreed to the Sage Creek Coal Reference because it
appeared to have been satisfied with the outcomes of both the Ross Dam
dispute on the Skagit River and the 1964 CRT. Further, the province had a
better understanding and control of the technical data that was available
to conduct the proposed Sage Creek mine assessment.

These three cases illustrate that the IJC needs to continually evalu-
ate and improve adaptive management strategies to address a changing
climate and to develop and use innovative tools for restoring ecological
functions to international watersheds. It is hoped that current policy-mak-
ers in both national governments will realize this evolving capacity and
continue to engage the commission in key boundary water issues in the
Pacific Northwest.
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