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Wildlife and Habitat Protection/
Management Other Than by
Wildlife Laws: Roles for Courts

Arlene Kwasniak®

Introduction

Wildlife laws per se, such as wildlife or species at risk legislation, only go
part of the way, and a relatively minor part of the way, towards protecting or
managing wildlife or habitat (wildlife/habitat). A myriad of other laws, both
common and legislative, are relevant to wildlife/habitat impacts, for better or
worse. This chapter looks at the limitations of wildlife laws, and then discuss-
es other law-based protection or management of wildlife/habitat approaches
falling under the broad category of “other than wildlife laws” (OTWLs). The
chapter takes a broad-brush approach. The aim is not to inspect details; it is
rather to demonstrate how wildlife/habitat issues permeate an immense as-
sortment of laws and to show how courts can play significant roles regarding
the outcomes for wildlife/ habitat.

About Wildlife Laws?

Law commentator, John Donihee, identifies three eras of wildlife manage-
ment: game management (Confederation to 1960s), transitional wildlife
management (1960s to mid-1980s), and sustainable wildlife management
(mid-1980s to present)? Game management legislation regulates wildlife
as resources, e.g. by regulating hunting, trapping, predation, and market-
ing. Although such laws may contain limited immediate habitat protection
provisions (e.g. nests, dens), they aim to preserve the game for utilization.
Transitional wildlife management “is characterized by the ongoing refinement
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and detail of hunting control mechanisms, using a combination of geograph-
ic areas, seasons and harvest restrictions.™ Typical regulatory mechanisms
include “habitat protection and management, and artificial replenishment,
including restocking, [and] game farming. . . ™ Sustainable wildlife manage-
ment reflects evolving values regarding wildlife in recognizing its intrinsic
and resource values. It is typified by legislation with a strong environment-
al or ecological focus, legislated endangered species, and habitat protection.
Indigenous rights and entitlements also may be recognized in this era, as well
as strengthened controls on trade in wildlife.®

If one only considered wildlife laws per se, it would be difficult to make
the argument that legislation better protects wildlife/habitat in the “sustain-
able wildlife management era” than before it, with few exceptions. One is the
Nunavut Wildlife Act” with its incorporation of the Nunavut Land Claims
Agreement respecting wildlife, habitat, and the rights of Inuit.* Another is
that few wildlife laws (outside of species at risk laws) provide habitat protec-
tion beyond immediate habitat. Even then, such provisions are limited: for
example, powers to designate habitat protection areas on Crown land, or to
regulate unique interferences with habitat? Other exceptions are the many
provincial, territorial, and federal species at risk laws. As important as these
are to wildlife/habitat protection/management, they are limited and reactive
and may trigger too late. Generally, species members must be gasping for
breath, and their natural habitat be primarily developed for these acts to
kick in.

Wildlife laws per se are not enough to effectively protect or manage wild-
life/habitat. Wildlife laws, except for species at risk laws, have little to do with
wildlife/habitat impacts from development, or wildlife/habitat protection. In
our complex society, we must look beyond wildlife laws to better compre-
hend the law-based sources that permit impacts on or provide protection for
wildlife/habitat.

Wildlife and Habitat Protection/Management Other
Than by Wildlife Laws

OTWLs may fall under common law, legislation, or other categories such
as private and public stewardship and economic instruments. OTWLs are
ubiquitous, and it is a safe wager that more wildlife/habitat is protected or
impacted through the application of OTWLs than wildlife laws. Below are
some examples of OTWLS and the courts’ involvement with them.
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COMMON LAW

OTWLs based in common law offer a number of approaches to protect/
manage wildlife/habitat.® Here are a few:

Contracts

Contracts that could be used to assist in wildlife/ habitat protection include
contracts between conservation organizations and landowners to monitor
habits, to restore habitat, or to refrain from land-use practices that could ad-
versely affect habitat. However, contracts are limited by a term of time, and
apply only to the parties to the contract, unless the obligations are assigned.
Also, a contract, unaccompanied by an interest in land, does not “run with
the land” and bind future landowners who are not a party to it.

A case in point is Willman v. Ducks Unlimited (Canada)." The defendant,
Ducks Unlimited Canada (DUC), filed a caveat against the plaintiff’s land to
give notice of DUC’s interest in a landowner agreement that enabled DUC to
access the land and carry out waterfowl management activities. The Manitoba
Court of Appeal struck down the caveat on the basis that caveats give notice
of interests in land by their nature. The landowner’s agreement did not, the
court found, confer an interest in land, and did not bind future owners. It was
instead a personal contract that permitted DUC to enter the land to carry out
certain activities.

Easements and Restrictive Covenants

Unless modified by statute, easements and restrictive covenants require two
separate parcels of land: a dominant and servient tenement. The dominant
tenement must benefit from restrictions on (restrictive covenants) or per-
missions or rights in relation to (easements) the servient tenement. Properly
constituted easements and restrictive covenants run with the land and bind
future owners.

Easements and restrictive covenants could have many uses for wildlife/
habitat protection. For example, a conservation organization could enter into
a restrictive covenant with a landowner to restrict the owner’s utilization of
the land to benefit connected wildlife habitat on the organization’s lands in
the same area. The organization might negotiate an access easement to mon-
itor compliance.

An example of a statutory modification is section 219 of the British
Columbia Land Title Act,”> which authorizes the environment minister, a
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municipality, and certain others to enter into a covenant with a landowner to
secure certain amenities. The covenant that runs with the land may impose
negative or positive obligations and does not require a dominant tenement.
“Amenity” under the Act includes environmental, wildlife, and plants, and
the government has used such covenants to protect wildlife habitat.”

Windset Greenhouses (Ladner) Ltd v. The Corporation of Delta' con-
sidered the validity of a section 219 covenant. The municipality of Delta
required Windset to enter into covenants to, among other things, enhance
wildlife habitat, and restrict heat sources and light emissions, as a pre-con-
dition to Windset being granted a development permit. Windset executed
the covenant on its understanding that they were temporary and would be
replaced by a municipal bylaw governing these matters. Delta did not get to
pass the bylaw as officials reasoned that they could rely on the covenants. The
British Columbia Supreme Court agreed with Windset that the covenants
were intended to be temporary and that Windset executed them because a
bylaw would replace them within a reasonable time. The court issued an order
under the Property Law Act® to cancel portions of them. The court was care-
ful to draw a distinction between bylaws, which can be changed, and section
219 covenants, which might be perpetual.

Leases

Leases—time-limited interests in land that give a right to occupy—can pro-
tect wildlife/ habitat in a variety of ways. A conservation organization, for
example, could lease land to restore and protect habitat. A lease, such as a
Crown grazing lease, or Crown oil and gas lease, could include habitat pro-
tection conditions.

Hansen Drilling Ventures Ltd v. Alberta Conservation Association (ACA),
an Alberta Surface Rights Board decision, provides an example relating to an
oil and gas lease.”® The ACA, with the Alberta Fish and Game Association,
owned land for the purpose of restoring it to native vegetation to provide
habitat for endangered species, in particular sage grouse. Hansen’s industrial
activities would interfere with the restoration and re-vegetation. The panel
was asked to set the compensation that Hansen must pay for its use of the
land. The ACA presented twelve comparable loss of use agreements. In the
end, the panel raised annual compensation from $2,000 to $4,261, which was
more in line with the comparable agreements. It is interesting that instead
of questioning whether restoration to native habitat for listed species was a
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use of land or trying to quantify the actual value of the loss of use, the panel
stated that “the marketplace is usually the best determinant of fair and rea-
sonable rates of compensation.””

Licence

A person may give a licence to another to do something on a land. Regarding
wildlife/habitat, a licence could include, for example, a right to enter the land
to restore, maintain, and monitor habitat conditions. A licence, on its own,
does not bestow a property interest. This can be important as a property in-
terest typically includes rights to enforce the interest against third parties that
interfere with the interest.

A case in point is Chingee v. British Columbia.”® Harry Chingee held a
guiding territory certificate and two registered traplines, both issued by the
province under the Wildlife Act*® Chingee claimed that the Crown author-
ized logging activities on the Crown land, interfering with his interests. He
claimed damages on the basis of nuisance and trespass, among others. British
Columbia asked the British Columbia Supreme Court to strike out Chingee’s
statement of claim.

Chingee claimed his interests were profits a prendre. A profit 4 prendre
gives the right to enter another’s land and take some profit, such as wildlife,
hay, trees, etc. It is a property interest but does not confer exclusive possession
of the land. It is limited to the exclusive right of entering the land to remove
the profit.>°

The court found that the interests would not support a trespass action.
Trespass is a wrongful interference with land in the plaintiff’s possession.
Chingee was not in possession in the required sense, and the Crown ex-
pressly authorized the defendants’ logging activities, so any interference was
not “wrongful.”> Although the court entertained the claim that the trapline
interest could be a profit 4 prendre, the court found that the elements of a
nuisance—unreasonable interference with the use and enjoyment of land—
were not met against the Crown or other defendants.** The court relied on
British Columbia’s public lands legislation that prescribed a multiple-use
approach to public land management. The court stated that the “realization
of wildlife values is one of many considerations among the purposes and
functions of the Ministry described in its legislation. Other objectives relate
to maximizing forest productivity, timber harvesting, and recognizing the
financial interests of the government.”* The legislated resource management
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multiple-use scheme shaped and limited what would constitute “unreason-
able interference.”™

Statutory

Countless statutes are OTWLs, in that their application can protect or impact
wildlife/habitat. In this paper, only a few are discussed. However, it would
be remiss not to at least mention other types of OTWLs below and provide
examples in the endnotes:

* legislated plans that authorize or guide government deci-
sion-making regarding land use;*

* legislation that designates land for environmental/ecological
protection;*

* municipal planning legislation that authorizes zoning that ex-
cludes areas from development;”

¢ although not usually legislated, international conventions and
commitments concerning wildlife/habitat;**

* government wildlife/habitat policies;>

* legislation and policies creating or sanctioning economic instru-
ments like offsets regarding impacted wildlife/habitat.3°

Conservation Easements

Most provinces/territories have conservation easement/covenant statutes.
These statutes create a property interest in land. To constitute the interest,
a landowner enters into a voluntary agreement with a person authorized by
statute to protect the natural or other authorized values of all or a part of
his/her land by restricting development, for a term of time or in perpetuity.
When registered at the appropriate land registry, a conservation easement/
covenant runs with the land and development restrictions are enforceable in
accordance with its terms and the legislation.

Transfer of Development Credits

Transfer of development credit (TDC) programs provide a legal process to
preserve natural, agricultural, or heritage values of rural or urban land by per-
mitting the transfer of development potential from one area and conferring it
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on another area that is more appropriate for development.* Unlike tradition-
al zoning, TDC programs enable compensation to a landowner for the loss
of development potential in order to carry out public conservation policies.
Such programs have been hailed as “an innovative way to accommodate both
preservation interests and development interests.”*

Environmental/Sustainability Impact Assessment

All provinces/territories and the federal government have impact assessment
legislation.* Impact assessment processes can also be carried out pursuant to
Indigenous communities/government co-management agreements and legis-
lation® Government decision-makers need information to decide whether
to issue a statutory authorization (e.g. a mining permit). This is especially
so if a proposed project could have significant adverse environmental effects
or other social costs. Impact assessment offers governments a planning and
decision tool to prevent or mitigate environmental or other sustainability-re-
lated problems that will likely result from a project, including impacts on
wildlife/habitat.

Traditionally, impact assessment has focused on environmental impacts
and has been called “environmental assessment.” But impact assessment can
also focus on a broader range of sustainability impacts, such as impacts on
economy, health, society, and culture. In the latter case, the assessment may
be referred to as a sustainability impact assessment. In this chapter, both fo-
cuses are referred to simply as “impact assessment” or “TA.”

Through IA processes, governments may become aware of a development
project’s overall impact on the environment/sustainability. Armed with this
awareness, decision-makers determine whether to issue the required statu-
tory authorization so that the project may go ahead, to issue the authorization
with conditions, or to not issue the authorization at all.

Project IA (assessment that focuses on a single project, such as a dam or
a mine) may relate to wildlife and habitat protection or management in many
ways. For example, a project that could impact wildlife/habitat that is being
assessed will likely require a wildlife baseline analysis. As summarized by a
consultant/biologist, data requirements might include?

* Lists of expected species present on site, emphasizing species of
conservation concern
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* Site-specific features (e.g., bear dens, mineral licks, raptor nests)

* Identified habitats of importance (e.g., ungulate winter range,
areas of known concentration)

* Documented seasonal habitat use
* Estimates of animal abundance (listed by habitat and season)
e Historical distributions and habitat use

* Behavioural responses to development activities.

Project IA may bring to light the presence of

* species at risk, and the application of the federal Species at Risk
Act,¥ or provincial/territorial species at risk legislation that
could lead to wildlife/habitat protection;

* Indigenous rights related to wildlife and habitat and potential
protection of rights; and

* public and stakeholder concerns that could lead to protection,
project rejection or abandonment, or stricter development con-
ditions to better protect wildlife and habitat.

In contrast to project IA, a regional IA (RIA) plan covers a geographic area
and can involve

* acomprehensive ecological baseline study;

* identification of areas or categories of life or culture particularly
susceptible to development, or otherwise meriting preservation
and protection; and

* arisk analysis regarding impacts of existing and planned project
developments, including cumulative impacts studies, and a map-
ping out of where development to specified degrees may occur
and where it is off-limits.

Accordingly, RIA takes into account wildlife/habitat and provides degrees of
insulation from development.®®
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A strategic impact assessment (SIA) focuses on the environment-
al/sustainability effects of a government’s policies, plans, and programs.
For example, if a province considered adopting the Yellowstone to Yukon
Conservation Initiative (Y2Y) program, which strives to secure connective
wildlife habitat from Yellowstone to the Yukon, then assessing the environ-
mental and other impacts of adopting the program and developing policy
concerning Y2Y would constitute an SIA.

Both SIA and RIA may be operative in project IA, including potential
wildlife/habitat impacts of a proposed project.

Project Impact Assessment—The Proof Is in the Permit
and What Follows

Assessing environmental and sustainability effects alone will not protect
or manage wildlife or habitat. It is what is done with the information that
matters. Following an IA, a project could be turned down, approved with
conditions, or approved without conditions. Conditions may include mitiga-
tion to lessen adverse effects, including on wildlife/habitat. Conditions need
to be monitored and followed up on to ascertain their effectiveness. Where
unforeseen impacts result irrespective of conditions, adaptive management
requirements on approval (if any) can oblige a proponent to alter environ-
mental management to alleviate issues and impacts. As a final comment in
this section, the research disclosed very few instances where an impact as-
sessment clearly resulted in a lack of harm or destruction of wildlife/habitat
coupled with the actual protection of existing wildlife/habitat. If a project
has positive results for wildlife/habitat, it is more likely that it is because the
assessment led to avoiding, minimizing, or mitigating wildlife/habitat im-
pacts. Even then, such positive results depend on IA recommendations being
followed through in apt permit conditions, monitoring, follow-up, adaptive
management, and wildlife/habitat-nurturing reclamation conditions, which
does not always occur?

IMPACT ASSESSMENT AND COURTS

There is no shortage of court enforcement/interpretation of IA matters in
relation to wildlife/habitat in Canada. A CanLII search on May 5, 2020, dis-
closed 78 cases involving the Canadian Environmental Assessment Act (2012
and 1992) (predecessors of the federal Impact Assessment Act (2019)) alone.
A case demonstrating some positive results for wildlife/habitat is the 1998
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British Columbia Supreme Court decision George v. Marczyk.*® This was the
first British Columbia decision on the then-new provincial IA law.

The case concerned the proposed open-pit Huckleberry Copper Mine.
In 1995, Huckleberry applied for a certificate under the provincial Mine
Development Assessment Act.#* The assessment process began under that Act
but then transitioned to the new Environmental Assessment Act.** The certifi-
cate was granted, subject to certain conditions. The validity of the certificate
was challenged on numerous grounds, including that “[t]he issue of the im-
pacts of the project on wildlife and the consequent potential adverse effect
on First Nations was not addressed prior to certification. In particular, the
mapping presented to the committee was unacceptable and that until such
mapping is completed [,] work on the compensation for impacts and wildlife
could not take place [,] and in fact [,] it was never done.”* These wildlife im-
pacts and mitigation, the petitioners argued, should have been identified in
the TA process and would have been available as a basis for constitutionally
required First Nations consultation. The court agreed and added that the pro-
ponent should have provided such data under the provincial Environmental
Assessment Act.* The court ordered that such data be produced within a
given timeframe, that First Nation consultation resume with this new infor-
mation, and that the certificate subsequently be amended as appropriate.
Ultimately, the provincial and federal approvals were finalized but subject
to the proponent’s developing reclamation plans to restore or enhance fish
and wildlife habitat after mine closure.* Interestingly, in 2015 Huckleberry
Mines won an award in the metal mine reclamation category from the British
Columbia Technical and Research Committee on Reclamation (TRCR). The
award was for its “habitat compensation work in a successful remediation of
fishways (using fish ladders) in a local creek in the vicinity of the Huckleberry
copper mine.”# The creek contained no fish until 1996, a year after the start of
the reclamation work.

The Moral of the Story

Impacts on wildlife/habitat, for good or bad, may result from the application
of a myriad of laws. Individuals and organizations wanting to preserve and
protect wildlife/habitat must work with the larger law-based puzzle pieces and
connect these pieces to realize their aims. In addition to law-based pieces, such
individuals and groups can pursue other avenues, not discussed here, such as
grants, land acquisition, lobbying, education, and stewardship programs. The
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Y2Y initiative, already mentioned, is a good example. Its website describes it
as “ajoint Canada-U.S. not-for-profit organization that connects and protects
habitat from Yellowstone to Yukon so people and nature can thrive.”** Y2Y
uses a variety of methods and relies on legislative provisions of statutes from
a number of jurisdictions, and the collaboration of hundreds of people and
groups, to accomplish its work. If the validity of a piece of Y2Y’s puzzle of
connective habitat were to be challenged and put before a court, the court,
of course, would have to examine the relevant legislation and the particu-
lars of the circumstances. The author hopes that when doing its job, courts
include among these particulars, the intricate legislative and non-statutory
overlay of elements of protection/management of wildlife/habitat and consid-
er how using court interpretation and enforcement powers could sometimes
reinforce or topple it. Courts have tools to take this perspective, and when
appropriate, find for wildlife/habitat protection rather than destruction, such
as relying on purpose clauses (where applicable), incorporating principles of
international law, considering the public interest, public trust, and principles
of equity. Though these, and other court tools, cannot be spelled out here,
the author hopes that further research will explore how courts can improve
and advance wildlife/habitat protection and sustainable management in its
considerations and decisions.
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