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Management and Enforcement
Challenges for Highly Migratory
Species: The Case of Atlantic
Bluefin Tuna

Phillip Saunders"

Introduction

THE ATLANTIC BLUEFIN TUNA?

Atlantic bluefin tuna (ABFT) (Thunnus thynnus) is both an iconic sport fish,
with a history of competitive fishing in the Atlantic region (including the
largest individual ever caught, in Auld’s Cove, Nova Scotia),’ and the target
of a significant commercial fishery throughout much of its range. The lat-
ter is partly driven by the fact that the species is “highly valued in the sushi
and sashimi markets,” but it also has wider markets. The combination of a
“recreational” and large-scale industrial fishery is an unusual, if not unique,
challenge with respect to the choice of management approaches.

ABFT is a highly migratory species, ranging throughout temperate and
tropical areas in the Atlantic Ocean and in the Mediterranean and Black Seas,
which in itself presents serious obstacles to effective management. The ma-
jor spawning grounds have been identified as the Gulf of Mexico (western
Atlantic) and the Mediterranean (eastern Atlantic). However, in recent years
ithas been determined that there is intermixing of these stocks in the mid-At-
lantic, and other potential spawning grounds have been identified in the
western Atlantic’ Both of these factors further complicate the development
of management measures. The focus of this chapter is on the management of
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the western Atlantic stocks, and in particular the measures in place for the
Canadian ABFT fishery.

HISTORICAL DEVELOPMENT OF THE FISHERY

ABFT have been fished for millennia in the Mediterranean and the eastern
Atlantic, and in the modern period there have been cycles of growth and
collapse; while catches of the eastern ABFT were relatively stable (at around
30,000 tonnes) in the 1950s and early 1960s, there was a decline later in the
1960s (to 10,000-15,000 tonnes), followed by overall increases until a peak of
about 50,000 tonnes in 1996.° From that point, the eastern Atlantic fishery was
subjected to management measures (including establishment of a total allow-
able catch [TAC]) by the International Commission for the Conservation of
Atlantic Tunas (ICCAT) (see the summary of ICCAT’s origin and manage-
ment record, below), including implementation of a fifteen-year recovery pro-
gram adopted in 2006 and implemented beginning in 20077

The fishery in the western Atlantic was historically much smaller, but in
the late 1960s to 1970s, a Japanese longliner fleet (which had previously fished
off Brazil) moved into areas in the Gulf of Mexico and off the northeastern
United States, with catches climbing until the imposition of the first ICCAT
TAC:s effective in 1982. Despite the management efforts, by 1998 the western
Atlantic stocks were in such a state of decline that a recovery and rebuilding
program was adopted by ICCAT effective in 1999, including closure to fishing
in the Gulf of Mexico spawning grounds, closed seasons, and multi-year allo-
cations of TAC by country.®

International Governance Regime

UNITED NATIONS CONVENTION ON THE LAW OF THE SEA

1982 (UNCLOS)° AND THE UNITED NATIONS FISH STOCKS
AGREEMENT 1995 (UNFA)°

The management of ABFT, both at the international level via ICCAT and
inside national jurisdictional zones, takes place within the overall structure
provided by the United Nations Convention on the Law of the Sea (UNCLOS)
and the United Nations Fish Stocks Agreement (UNFA). The UNCLOS estab-
lished the rights and responsibilities of coastal states to manage and control
the living resources within the exclusive economic zones (EEZs) out to 200
nautical miles from shore, and the preservation of fishing as a “high seas

272 ENVIRONMENT IN THE COURTROOM Il



freedom” (with some limited responsibilities), outside the areas of national
jurisdiction. This structure, however, left significant ambiguities as to the
management of highly migratory species (HMS) such as tuna, which range
widely through coastal state EEZs and high seas areas, and thus are not sub-
ject to any one overarching jurisdictional authority.”

With respect to HMS, the “sovereign rights” of the coastal state over fish-
eries in the EEZ were conditioned by a duty to “cooperate directly or through
appropriate international organizations with a view to ensuring conservation
and promoting the objective of optimum utilization” of the species.” The lack
of precision in this obligation to cooperate, coupled with the significant eco-
nomic interests in HMS stocks, led to a period of inevitable conflict between
coastal states and the distant water fishing nations (DWFNs), which exploited
these stocks, and the ultimate negotiation of UNFA, signed in 1995, as an “im-
plementing agreement” for the relevant elements of the UNCLOS.

A full consideration of the impact and management innovations of
UNFA is beyond the scope of this chapter, but a central aspect is the confirm-
ation that regional fisheries management organizations (RFMOs) would be
the primary mechanisms by which the UNCLOS obligation to cooperate is to
be given effect. For example, if such an organization has “competence” over
a defined fishery or fisheries, then coastal and fishing states are to “give effect
to their duty to cooperate by becoming members of such organization[s] or
participants in such arrangement.” ICCAT, although established in the 1970s
(pursuant to a convention signed in 1966, well before the UNCLOS), is the
REMO with international management responsibility for the ABFT (one of
approximately thirty species under its purview).

INTERNATIONAL COMMISSION FOR THE CONSERVATION OF
ATLANTIC TUNAS—MANDATE, STRUCTURE, AND RECORD

ICCAT was established and in operation by the early 1970s, in response to
widespread concerns about overexploitation and lack of management of tuna
and other migratory species.”* Its governing body is the commission (com-
prised of the contracting parties to the convention), and its work is conducted
through a number of constituent bodies, including a Standing Committee
on Statistics and Research (SCRS) and a Conservation and Management
Measures Compliance Committee (COC).> ABFT management measures are
based on western and eastern stocks, divided geographically (despite con-
cerns about the scope of inter-mixing of stocks as referred to above).
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The first TACs for ABFT were established in 1981 (again based on west-
ern and eastern stocks). In the following decades, a number of management
measures were recommended to contracting parties, including, inter alia,
size limits; area and time closures; bycatch restrictions; and enforcement and
compliance measures, including monitoring and surveillance, a vessel regis-
try, and port state inspection.® Following years of decline in stocks, long-
term recovery and rebuilding programs were put in place following 2006,
including long-term TAC allocations and additional measures.” The manage-
ment of ABFT over the years since the establishment of ICCAT, despite some
successes and limited recoveries, was regarded as a large-scale failure, as stat-
ed by ICCAT’s own independent review in 2008:

ICCAT [contracting parties’] performance in managing fisheries on
bluefin tuna particularly in the eastern Atlantic and Mediterranean
Sea is widely regarded as an international disgrace and the interna-
tional community which has entrusted the management of this icon-
ic species to ICCAT deserve better performance from ICCAT than it
has received to date.’

The reasons for this record are common to many RFMOs and include
rejection of optimistic TAC recommendations in favour of even higher levels;
failure of parties to comply with agreed management obligations, including
data collection and enforcement measures against their own nationals; and
the use of a consensus approach to decision-making (to avoid possible ob-
jection procedures). In recent years, reform efforts have focused on amend-
ment of the convention to better incorporate sustainability principles, de-
velopment of improved harvest control rules (HCR), and implementation of
a management strategy evaluation (MSE) methodology.” There are signs of
improvement, but political will and effective enforcement are still absolute
requirements for eventual success. In this regard, it should be noted that at its
2017 meeting, the commission (based on some initial favourable results from
rebuilding efforts), agreed on increases in the TAC for the eastern ABFT from
28,200 tonnes in 2018 to 36,000 tonnes in 2020.
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Management at the National Level—Canada

FISHERIES ACT AND RELATED MEASURES

The Canadian ABFT allocation, within the overall western Atlantic TAC
set by ICCAT, is relatively small when compared to the eastern Atlantic and
Mediterranean quotas discussed above. For 2018, Canada was allocated 515.9
tonnes (including scientific catches and bycatch from other fisheries), or
about 22 percent of the western Atlantic total of 2,350,020 tonnes.*®

There are approximately 775 individual licences issued in Atlantic
Canada and Quebec, for the Gulf of St. Lawrence, the Scotian Shelf, Bay of
Fundy, and Newfoundland and Labrador.” These are divided among seven
geographically defined inshore fleets, and an offshore licence, with addition-
al allocations for Aboriginal fisheries, scientific research (catch and release),
and “other fleets” (i.e. bycatch from directed fisheries for swordfish and other
tuna). In addition, a catch-and-release charter boat fishery is licenced in some
areas, with an allowance made for mortality from this activity.>

Management of the ABFT fishery is the responsibility of the Department
of Fisheries and Oceans (DFO), acting under the authority of the federal
Fisheries Act.® The department allocates the available TAC to the various
fleets, and in cooperation with the industry defines an integrated fisheries
management plan (IFMP) for ABFT.>* While IFMPs are not directly enforce-
able, the measures set out can be subject to further regulations (see below)
and incorporated as binding conditions of licences. This allows for a range of
enforcement actions, including suspensions/terminations of licences for vio-
lations of their terms,* or prosecution, whether for fishing without a permit,
or violating the regulations or the terms of a permit.”

The applicable IFMP sets out a number of significant management meas-
ures that are given effect in this manner, including the following:

* Strict log-book requirements on all fishing activity, including
“the provision of information on all discards, dead or alive™;
these reporting requirements form the basis of Canada’s fulfill-
ment of its reporting obligations to ICCAT.*®

* Individual reporting of each fish caught, which must be “tagged
and tracked to market so that the end product is traceable.”?
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* Closed seasons and areas, including special protected areas (such
as the Gully Marine Protected Area) limits.

e Size limits.

* Gear restrictions (rod and reel and tended line fisheries in
inshore fleets). Extensive catch reporting in ports, with dockside
monitoring required for all catch.

* Prohibition of transshipment at sea.

* On-board observers where required, with a target of 5 percent
coverage’®

Asnoted above, some of these measures have been given regulatory effect,
in particular through the Atlantic Fishery Regulations 19853 These include,
inter alia, close times,* weight limits,” gear restrictions,* bycatch reporting,»
and tagging procedures and requirements’

Prosecutions for violation of the regulations and licence terms and con-
ditions related to ABFT fishing can result in significant penalties, and in
recent years there has been some indication that courts are willing to take
seriously the deterrent purposes of both fines and other penalties,” in the
light of the high profits available in the industry. In R v. Henneberry** in 2009,
the Nova Scotia Court of Appeal considered penalties imposed at trial for
various offences committed by a fishing company and several individuals.
During a three-month period, five vessels fishing under two companies and
three individual licences, had caught 176 ABFT, of which 135 were taken in
contravention of the Act and regulations; the illegally caught fish had been
sold for a total of $1,196,412.23. The offences included a litany of violations:

[T]he eight appellants were convicted on March 1, 2006 on a host
of charges . . . failing to immediately enter confirmation numbers;
failing to return incidental catch; the use of a tuna license concur-
rently with a shark license; failing to hail immediately; permitting an
unauthorized person to fish a licence; fishing while a temporary re-
placement permit was in place; fishing without authorization; fishing
without a fisher’s registration card; and selling illegally caught fish.*°
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The penalties imposed by the trial judge included individual fines and
penalties applicable under section 78 of the Fisheries Act, ranging from
$500.00 to $25,000.00 for the corporate defendant (coupled with a one-year
licence suspension under section 79.1). The more significant penalty, however,
was the levying of an amount of $643,234.00 under section 79 of the Act,
which provides as follows:

79. Where a person is convicted of an offence under this Act and the
court is satisfied that as a result of committing the offence the person
acquired monetary benefits or monetary benefits accrued to the per-
son, the court may, notwithstanding the maximum amount of any
fine that may otherwise be imposed under this Act, order the person
to pay an additional fine in an amount equal to the court’s finding of
the amount of those monetary benefits.

The trial judge interpreted this provision as allowing her to impose a
penalty based on the gross sale proceeds from the seventy fish caught as a re-
sult of the most serious violations. On appeal, both the Nova Scotia Supreme
Court and the Nova Scotia Court of Appeal found this approach to be within
the parameters of section 79, which is not restricted to a narrow definition of
net profits.*

ALTERNATIVE APPROACHES UNDER THE SPECIES AT RISK ACT

Given the serious decline in ABFT stocks in past decades, measures related to
endangered species protection have been proposed at both the international
and national levels. In 2010 an effort to have ABFT listed for a ban on trade
under the Convention on International Trade in Endangered Species of Wild
Fauna and Flora (CITES) failed,** with Canada being an opposing state.
Similarly, a move to have ABFT listed as endangered under the United States’
Endangered Species Act of 1973 was rejected in 2011, although it was listed as
a “species of concern.”*

In May 2011, the Committee on the Status of Endangered Wildlife in
Canada (COSEWIC), the independent committee of experts that designates
species as within “at-risk” categories under the Species at Risk Act (SARA),»
proposed that ABFT be listed as “endangered”#¢—a status which, if ultimately
accepted and implemented by the government, could have led to extensive re-
covery measures, including widespread prohibitions on taking and killing of

17 | Management and Enforcement Challenges 277



the species.” A negative preliminary response was prepared for DFO in 2011,
and in May 2017 the government formally decided not to designate ABFT
under SARA.* The reasons focused on the socio-economic impact of a small,
but valuable fishery, including impact on the Aboriginal fishery, and pointed
to more recent ICCAT assessments that indicated improved stock status.° By
way of response to concerns raised, the government promised to update the
ABFT IFMP, including consideration of increased observer coverage.

While SARA designation may have been an attractive option for those
who see the species as under continuing threat from exploitation throughout
its range, the possibility appears to be off the table for the foreseeable future.
Moreover, it has not really been demonstrated that designation in Canada,
with no equivalent measures taken throughout the range of the ABFT, could
have a significant impact on the overall prospects of the species.

Conclusions

The fundamental challenges facing the sustainability of ABFT stocks, includ-
ing enforcement of management measures, remains at the international level,
as the development of truly sustainable policies and associated commitment
to national compliance actions (despite some progress in recent years) con-
tinue to face resistance. At the national level in Canada, enforcement of the
internationally agreed policies is feasible, given the relatively small size of the
industry, the ability to track catches from origin to market, and the relative-
ly benign fishing methods that are mandated in the regulations. The major
impact on stocks, however, comes from the much larger fisheries in the east-
ern Atlantic, and it would be difficult for unilateral steps in Canada, such as
SARA designation, to significantly affect that broader outlook.

It should also be noted that the adequacy of scientific information on
ABFT stocks remains a concern, and both ICCAT and the Canadian govern-
ment are in fact making significant efforts in this regard, including tagging
programs and improving information on spawning grounds. Added to the
current management difficulties is the foreseen, but yet unquantified, impact
of climate change on the range, productivity, and health of these stocks.
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