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A Role for the Courts in Market-
Based Conservation

David W. Poulton®

There is an irony in seeking to address economic instruments for environ-
mental protection in a book entitled Environment in the Courtroom and
which is focused upon issues of enforcement. The irony lies in the fact that
such instruments are conceived of as an alternative to our focus on enforce-
ment and on the courtroom.

Rather than rely on legal sanctions, market-based instruments seek to
alter human behaviour by appealing to economic self-interest. They aim to
internalize more environmental costs into resource decisions, changing the
economic drivers of development and exploitation. In various and diverse
forms, they create new liabilities for environmental bad, and new rights,
sometimes including property rights, in environmental goods. Like the laws
of contract and property, when they operate properly, their biggest effect
comes through broad acceptance and voluntary compliance, with the courts
and legal sanctions positioned in the background in a supporting role.

In the conventional legal framework, laws for the protection of wild-
life and the environment fit awkwardly into the broader legal system. Our
doctrines of property and commerce are abundantly focused upon making
resources available for human use. Those doctrines underlie an economic
system that has enabled social growth for hundreds of years and that forms
people’s expectations respecting the opportunity to create prosperous and
useful lives. The more recent development of laws of environmental protec-
tion runs counter to this overall trend. It presents environmental protec-
tion as a barrier to the pursuit of economic self-interest. This contrary na-
ture of environmental protection sets up the dichotomy of economy versus
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environment that dominates so much of our public discourse, including en-
vironmental litigation.

In contrast to that conflictual paradigm, the development of market-based
instruments for environmental protection seeks to travel upstream in the
flow of economic forces and alter price signals, and other economic factors
in order to assure that interests of the environment are taken into account
in the formation of life and business plans, that economics and environment
become harmonized, both held to be necessary and beneficial for human life.

Much of the thinking on economic instruments has originated in aca-
demia and then been adopted into policy discussions. This is happening at an
increasing rate. A 2017 report found that almost one hundred jurisdictions
worldwide use some form of market-based policy instrument for the protec-
tion of biodiversity.

But while policy discussions have been dynamic, there has not been the
same level of attention paid to such instruments in the promulgation of our
statutory law. Individual components and building blocks of market-based
programs, such as conservation easements or land use planning authority,
may be found in some statutes, but it may not be clear on the face of a stat-
ute how they are intended to fit into the larger policy picture. As well, many
market-based environmental policies are being promoted through regulatory
structures and jurisdictions that were originally conceived of when such
intention was unknown. Courts may become fora for consideration of how
traditional statutory jurisdictions will mesh with innovative environment-
al-economic policy initiatives. In considering these matters, the courts may
contribute to the harmonization of economic and environmental incentives
or may frustrate that policy direction. Because the entirety of a policy frame-
work, including its non-legal aspects, may not be brought before a court, a
court might take either direction inadvertently.

This chapter reviews some cases where the courts have added their voice,
even if inadvertently, to the policy debate in this area, and touches on some
situations where they have—benignly in my view—left the field to policy-
makers and regulator decision-makers. The paper touches on four mar-
ket-based instruments of environmental policy.

Conservation Offsetting

As a tool of environmental protection, conservation offsetting demonstrates
the range of approaches that might be taken to combining law and policy.
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Offsetting links the right to develop or use a resource, and to thereby create
some environmental loss, to the obligation to create an environmental en-
hancement equivalent to the loss, with the objective of leaving no net loss of
the environmental values in question. Offsetting uses a price mechanism to
encourage environmental stewardship. By requiring a development propon-
ent to bear the replacement cost of the environmental components and values
it proposes to degrade or destroy, offsetting creates an incentive to minimize
that loss.

Long a tool for carbon emissions, offsetting for habitat and biodiversity
is now found in programs in ninety-nine countries worldwide* and getting
increasing attention from policy makers across Canada. Here I shall focus on
offsetting for biodiversity, leaving aside the elaborate field of carbon offsetting.

In Canada, we see various avenues by which conservation offsetting is
enabled by statutory provisions. The first is by the measure being explicit-
ly authorized by statute and regulation. This is very rare in Canadian law.
One of the very few such provisions is found in British Columbia’s Water
Sustainability Act.* The following section sets out the authority of a regulator
when faced with impacts to a stream or aquifer that cannot be mitigated:

16(2) If the decision maker considers that the [adverse effects] cannot
be addressed, or cannot fully be addressed, by mitigation measures
proposed by the applicant but can be compensated for by other mit-
igation measures taken on a different part of the stream or aquifer
than the part to which the proposal relates, the decision maker may
impose...terms and conditions requiring the applicant to take com-
pensatory mitigation measures that meet the prescribed criteria, in
place of or supplemental to any mitigation measures proposed by the
applicant, on a different part of the stream or aquifer to which the
application relates.

(3) With the consent of the applicant, the terms or conditions of an
authorization . . . may require that the applicant take compensatory
mitigation measures on a different stream or aquifer in respect of
which the application is made?

More detailed rules for the terms of compensatory mitigation measures
on designated “sensitive streams” are found in regulation.® We see, then, that
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this decision maker has a clear authority to order offsetting (i.e. compensa-
tory mitigation measures), as well as some guidance in regulation as to how
that authority is to be applied.

The Alberta Land Stewardship Act (ALSA) contains a general statement of
interest in exploring market-based instruments to support land stewardship.®
Part 3 of the statute enables a series of such tools. Conservation offsetting is
to be enabled by the promulgation of a series of regulations including the re-
lationship of offsetting to impactful development activity,® the establishment
of “stewardship units” as a medium of exchange for comparing development
and offset impacts,” and the establishment of an exchange in stewardship
units.” These provisions are extremely broadly drafted, so much so that they
enable a wide variety of potential regulatory directions. To date, however, no
regulations have been put in place, so this avenue remains undeveloped.

Despite these two examples, the explicit provision for conservation off-
setting in statutory law is rare in Canada. It is much more common that off-
setting requirements are based on the general jurisdiction of a regulator to
impose environmental conditions on development or use permitting. Thus,
for example, the federal fish habitat compensation has been based upon sec-
tion 35 of the Fisheries Act, which reads in part:

35 (1) No person shall carry on any work, undertaking or activity that
results in the harmful, alteration, disruption or destruction of fish
habitat.

(2) A person may carry on a work, undertaking or activity without
contravening subsection (1) if

(b) the carrying on of the work, undertaking or activity is authorized
by the Minister and the work, undertaking or activity is carried on in
accordance with the conditions established by the Minister;

No mention is made of offsetting or compensation in this section. Rather
it is implicitly seen as within the scope of the discretion of the regulator to
impose conditions. In the case of the fisheries regime this has supported an
offset program since the late 1980s (though the wording of Section 35 has been
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amended in ways unrelated to this point). The real substance of that program,
however, has been found in policy guidance without legal force.”

In a similar vein, Alberta offset policy for wetland conservation™ relies
upon the following sections of the province’s Water Act:

36 (1) . .. no person may commence or continue an activity (i.e., al-
tering a water body, including a wetland) except pursuant to an ap-
proval . ..

38 (3) The Director may issue an approval subject to any terms and
conditions that the Director considers appropriate.

Again, the discretion to impose conditions is the legal foundation for off-
set requirements, but the details of the expected conditions are determined by
reference to policy guidance lacking the force of law.*

Similar jurisdiction to impose conditions is found in dozens of resource
statutes across Canada and depending on the particular wording of each,
might form a foundation for many different offset programs. The precise na-
ture of those programs, however, is not found in the statutes that enable them.
This means that any judicial ruling on the nature of the foundation may re-
verberate through offset systems, rendering them more or less functional,
though the nature of the policy edifice and the significance of the ruling may
not be brought before the court in any particular case.

While jurisprudence ought not to be distilled out of the absence of litiga-
tion, the fact that such jurisdiction to impose offsetting has been so little chal-
lenged despite years of the operation of some offset programs may be taken as
an indication of the mainstream acceptability of such programs. Accordingly,
the courts ought not to be hasty in seeking to limit them.

Conservation Easements

A contrast to the distance between statutory provisions and implementation
details in conservation offsetting may be found with another conservation
policy tool, conservation easements. A conservation easement is an interest
in land created by statute. It provides a means by which a private landowner
may covenant to undertake or forgo certain activities or developments in or-
der to preserve the natural features and ecosystem functions of his or her
land. When registered, the covenant runs with the land and is binding on
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subsequent owners. This is, therefore, an important way of securing environ-
mental benefits for the future, and those secure benefits, while important in
themselves, may also underpin other market-based environmental policy
tools and programs. One significant point of distinction from a common law
easement is that a conservation easement does not require a dominant tene-
ment, though it does require a qualified second party to receive the easement
and hold the power to enforce it.

Almost all jurisdictions in Canada have legislation providing for con-
servation easements, though in some cases they may be referred to by differ-
ent names such as conservation covenants.” In Alberta, the legislation is the
ALSA, specifically sections 28 through 35. Section 29 reads, in part:

29(1) A registered owner of land may, by agreement, grant to a quali-
fied organization a conservation easement in respect of all or part of
the land for one or more of the following purposes:

(a) The protection, conservation and enhancement of the environ-
ment;

(b) The protection, conservation and enhancement of natural scenic
or esthetic values;

(c) The protection, conservation and enhancement of agricultural
land or land for agricultural purposes.™

The Alberta Court of Queen’s Bench had occasion to consider this pro-
vision in the case of Nature Conservancy of Canada v. Waterton Land Trust
Ltd.® The defendant operated a bison ranch on land which it owned near
Waterton Lakes National Park. It purported to give a conservation easement
to the Nature Conservancy of Canada (NCC) to the effect that the landowner
would not use “wildlife-proof fences” on the land, as well as some other re-
strictions. Presumably, the purpose of this was to maintain wildlife move-
ment across the land. Unfortunately, the form and execution of the easement
document was beset by a myriad of errors and points of confusion. The land-
owner employed fencing that the NCC objected to and the NCC brought suit
to enforce the terms of the easement. The defendant brought a countersuit
seeking a declaration that the easement was invalid.
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A good deal of the case dealt with contractual issues of mutual mistake
and rectification, but one argument of the defendant landowner was that the
easement was ultra vires the Alberta statute, based upon the above-quoted
wording. It claimed that the plaintiff was required to prove the validity of the
easement by calling expert evidence to establish its conservation purpose,
and that its failure to do so placed the easement outside the statute. To its
credit, the court dispensed with this argument succinctly:

I disagree with what amounts to a presumption of invalidity. I dis-
agree that a priori a conservation easement is unenforceable unless
the grantee demonstrates with scientific evidence that the conserva-
tion easement, or the specified term of it to be enforced, accomplish-
es at least one of the statutory purposes for the legislators creating
conservation easements, now set out in ALSA. Section 29 permits
conservation easements to exist where the grantor had at least one
of the stated purposes for the conservation easement. Proof of ac-
complishing one of those purposes, or proof of the probability of ac-
complishing one of those purposes, or proof of potentially or even
possibly accomplishing one of those purposes is not required. The
prerequisite is that the grantor had one of the purposes in mind.
There will be many ways to prove such intent, most notably by in-
ference from the wording of the conservation easement. On the face
of a conservation easement it will usually be apparent whether the
grantor’s purposes fell within at least one of the statutory purposes.
[Ttalics in original.]*

In another part of its judgment the court noted the public interest served
by conservation easements:

By relinquishing such rights of ownership in support of conserva-
tion-minded restrictions the landowner is in effect donating them
in favour of a conservation purpose. Thus, conservation easements
enable private capital from charitable benefactors to be deployed
for public interest purposes, such as environmental protection, en-
hancement, and sustainability.”
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While the particular conservation easement in question, in this case,
was ruled unenforceable on other grounds—the vagueness of the term “wild-
life-proof fence”—the liberal and purposive interpretation of the statutory
provision for conservation easements will help create confidence in that im-
portant conservation policy tool.

Trade of Development Credits

Trade of development credits (TDC) schemes are a municipal planning tool
that allows for development pressures to be shifted from an area of higher
conservation interest to an area of lower conservation interest. Under such
a scheme, a municipality is called upon to designate areas preferred for de-
velopment (the “receiving parcel”) and those preferred for lower impact and
lower density uses, compatible with conservation objectives broadly under-
stood (the “sending parcel”). Development rights are allocated to both par-
cels, but those wishing to develop in the receiving parcel may increase the
density of development there by buying development rights from the sending
parcel. Accordingly, landowners in the sending parcel who wish to conserve
their land may receive some compensation for their forsaken development
rights. Proponents of such schemes claim that they enable better municipal
planning, incent conservation, and fairly distribute the economic benefits of
development among the whole community.

In Keller v. Municipal District of Bighorn No. 8** a landowner challenged
the jurisdiction of the municipality to implement a TDC scheme. At the time
the municipal district of Bighorn adopted the TDC scheme at issue, there was
no specific provision allowing such schemes in Alberta legislation, including
the Municipal Government Act.

However, Madam Justice Hunt Macdonald of the Alberta Court of
Queen’s Bench had no difficulty reading the jurisdiction into the Act using a
“broad and purposive approach,” saying:

Under s. 632(a)(ii), an MDP [municipal development plan] must ad-
dress the manner of future development within the municipality.
Under s. 632(b)(iii) and s. 632(3)(b)(vi), it may address environmental
matters and the physical, social and economic development of the
municipality. Though the legislation does not refer specifically to a
TDC scheme, in my view such a scheme clearly falls within the broad
powers of regulation and control provided to the municipality under
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these sections of the MGA. Similarly, s. 640(4)(0) very clearly pro-
vides authority to the municipality to provide for density in its LUB
[land-use bylaw], and s. 633(2)(a) requires a municipality to address
issues of land use and population density in any ASP [area structure
plan].»

The applicant put forward a second argument against the scheme that
was based on ALSA, which was passed subsequent to the municipal bylaws
in question in Keller. ALSA did explicitly provide for municipalities to adopt
TDC schemes (section 48) but required that any such scheme be approved by
the lieutenant governor in council. The applicant argued that that provision
should negate the Bighorn bylaws, which had no such cabinet approval. The
court, however, found that ALSA had no retroactive impact on the validity of
the bylaws passed before it was adopted.>

Again, in this case the court adopted a broad and purposive approach
and, in the process, reinforced the validity and viability of an important mu-
nicipal tool for market-based conservation. Unfortunately, however, we must
turn to quite a contrary situation.

Rights in Environmental Goods

One of the tools in the market-based toolbox is the creation of property rights
in environmental goods and services. This is one way of avoiding the “tra-
gedy of the commons” where the benefits of a person’s environmentally re-
sponsible behaviour are dissipated throughout a larger community. Instead,
it allows a person to have a means of retaining the benefit for their own use,
and thereby incents more responsible actions in the future. The property right
might attach to the actual resource conserved, or it may attach to the credit
for the beneficial action. For example, in the United States, one may earn a
valuable credit for creating a wetland and retain and then use that credit even
after passing on the title to the wetland itself.

One case that touched on this question was Water Conservation Trust
of Canada v. Alberta (Environmental Appeals Boards) et al** The Water
Conservation Trust of Canada (WCTC) was a non-profit organization formed
for the purpose, among other things, of holding water licences to maintain
aquatic ecosystem health.”” A water licence is the right to use a given amount
of water (owned by the Crown) in a given location. ConocoPhillips Canada
held a water licence for the stated purpose of industrial use on a particular
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reach of the Red Deer River in southern Alberta. Through its own water con-
servation efforts, the company came to the conclusion that it no longer need-
ed the water licence and attempted to donate and transfer it to the WCTC
for conservation purposes. The WCTC intended to hold the licence, securing
the water instream for the benefit of the aquatic environment. The transfer
required a change both in the name of the holder of the licence and also the
stated purpose, from “industrial” to “habitat enhancement, recreation, fish
and wildlife management and water management,” both of which required
the approval of Alberta Environment and Sustainable Resource Development
(AESRD), as the department was then known. The director of AESRD refused
the transfer. The WCTC appealed the refusal to the Environmental Appeals
Board (EAB), which recommended that the refusal stand. That decision was
then appealed to the Alberta Court of Queen’s Bench, which ruled that the
EAB decision was reasonable and should stand.

The case involved several issues, most of which are not addressed here.
My focus is on the position taken by AESRD on whether the WCTC, as a
private party, had the right to hold a water licence for a conservation purpose,
and how that position was seen both by the EAB and the Court of Queen’s
Bench. That turned on the interpretation of the relationship between two
parts of section 51 of Alberta’s Water Act.®

Section 51(1) empowers the director of AESRD to issue or refuse to issue
a water licence to any person who may apply:

51(1) On application for a license by a person in accordance with this
Act, the Director may, subject to subsection (2) . .. [and other provi-
sions not relevant here]

(b) a license to that person for

(i) the diversion of water, or

(ii) the operation of a works, for any purpose specified in the
regulations.
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The applicable regulation is the Water (Ministerial) Regulation.”® Section
11 lists the permissible purposes for which a water licence may be issued, in-
cluding several apparent conservation purposes:

11 A license may be issued for any or all of the following purposes:

(h) management of fish;

(i) management of wildlife;

(j) implementing a water conservation objective;
(k) habitat enhancement;

(1) recreation;

(m) water management;

(n) any other purpose specified by the Director.

Recall, however, that the authority to grant a person a licence for any of
the listed purposes is subject to the Water Act subsection 51(2), which reads:

51(2) On application by the Government in accordance with this Act,
the Director may issue a License to the Government but no other
person, or may refuse to issue a license, for
(a) the diversion of water,
(b) the operation of a works, or
(c) providing or maintaining a rate of flow of water or water
level requirements for the purpose of implementing a water
conservation objective.

Implementing a water conservation objective (WCO) is therefore a
purpose that can underlie the issue of a water licence to any person under
subsection 51(1) but is reserved only to the Government by subsection 51(2),
which takes priority. “Water conservation objective” is a defined term in the
legislation:

1(hhh) “water conservation objective” means the amount of quality

water established by the Director under Part 2, based on information
available to the Director, to be necessary for the
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(i) protection of a natural water body or its aquatic environment,
or any part of them,

(ii) protection of tourism, recreational, transportation or waste
assimilation uses of water, or

(iii) management of fish or wildlife, and may include water
necessary for the rate of flow or water level requirements.*

A WCO was in fact in place at the time that ConocoPhillips sought to
transfer its licence to the WCTC. One of the key questions before AESRD, the
EAB, and the Court of Queen’s Bench, was to what extent the reserving of li-
cences to the government for a WCO under subsection 51(2) occupied the en-
tire field of holding water instream for environmental purposes? Conversely,
to what extent could the private parties—ConocoPhillips and the WCTC—
retain the right to the environmental benefit created by ConocoPhillips’ ef-
forts to conserve water? The answer which all three levels of authority gave
was disappointing.

The position of AESRD was summarized in the EAB decision:

The Director stated that if water is held instream as a rate of flow
for a water conservation objective, then the water is not available for
other purposes which are generally economic purposes. The Direc-
tor stated the Government is in the best position to consult with the
public and weigh the opportunity costs and broader implications of
keeping water instream as opposed to allocating it for other uses. The
Director explained creating a water conservation objective requires:
(1) balancing social, economic, and environmental factors; (2) look-
ing at changing values of water use and addressing water scarcity;
and (3) balancing protection of the aquatic environment with water
allocation for consumptive purposes.

In short, conserving water in stream for environmental reasons is a
matter for the government alone and cannot be entrusted to private parties.
This position was accepted more or less uncritically by both the EAB and the
Court of Queen’s Bench. The strong suggestion was that the savings generated
by ConocoPhillips water conservation measures, motivated by environment-
al responsibility, were to be reallocated for other industrial uses. Both their
interest and the interest of their donee, the WCTC was to be negated, the
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direct opposite of the market-based trend to establish enforceable rights in
environmental goods and services.

Further, this conclusion could have been avoided. The WCTC argued
that the other purposes listed for private water licences—management of fish
and wildlife, habitat enhancement, recreation, etc.—could characterize the
holding of the licence by the WCTC. It also drew attention to the thresh-
old wording at the beginning of subsection 51(2), “Upon the application by
the Government.” No application had been brought by the government, so
arguably subsection 51(2) had not been triggered, leaving the full range of
subsection 51(1) in play. Both of these arguments were summarily dismissed
by both the AEAB and the Court of Queen’s Bench.

The WCTC’s position, in this case, is not without its challenges. It is
unfortunate, however, that its opportunity to steward the water in question
was lost because of a policy position that denied that private parties could be
proper stewards and accordingly have enforceable rights. An opportunity to
advance thinking in line with market-based conservation was thus lost.

Conclusion

Increasingly, market-based policy instruments are playing a prominent role
in environmental and resource planning and protection. These programs
may never come before a court for consideration in their entirety, for that is
not in the nature of the instruments. Nevertheless, individual building blocks
or components may become the objects of litigation and may come before
a court without a clear signal of their significance to larger environmental
programs.

This paper has very briefly touched on just a few of the array of mar-
ket-based environmental instruments. It has reviewed two cases where im-
portant conservation components were impugned, and where the courts
upheld their validity by taking a broad and purposive approach to interpret-
ation. It has also looked at one case where an unfortunately narrow approach
to resource stewardship was accepted. Finally, it touched on the broad scope
of jurisdiction of many resource regulators to place conditions on permitting
and how that process has provided a window for a whole realm of environ-
mental programs and done so with little involvement of the courts.
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