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Construction of a Keystone: How
Local Concerns and International
Geopolitics Created the First Water
Management Mechanisms on the
Canada-US Border

Meredith Denning

In 1909, the United States and Britain (on behalf of Canada) signed the
Boundary Waters Treaty into existence. Part of the treaty established the
International Joint Commission, the very first permanent, joint institu-
tion for managing fresh water along the Canada-US border. The treaty
also resolved several urgent water disputes affecting the Great Lakes and
laid out an order of priorities for water usage along the boundary. The
Boundary Waters Treaty and the International Joint Commission have
been central to all subsequent attempts to control the quality, quantity,
and flow of water along the US-Canada border.

The overarching theme of this chapter is to analyze the historical
context in which these unique water management mechanisms came into
existence. Why were this foundational treaty and this influential commis-
sion created in 1909, rather than earlier or later? Why did they take the
forms that they did? The answers lie in two very different sets of events:
rapid transformations in water use around the Great Lakes and shifts in
global geopolitics.
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At the turn of the twentieth century, rapid industrialization, urban-
ization, and intensification of resource extraction around the Great Lakes
provoked disputes over transboundary water use between Canada and the
United States. The existing methods for resolving these disputes were ex-
tremely inefficient and, in Canada, had little legitimacy. The general public
and elected officials at all levels saw the need for a better way to manage
the disputes that mushroomed as more people tried to generate hydro-
electricity, expand canals and harbours, and divert water to growing cities
and farms. At the same time, global shifts in military and economic power
were changing relations between Canada, Britain, and the United States,
bringing American and Canadian policy-makers into closer conversation.
Once officials from the two North American countries began to com-
municate more directly, they were able to produce a durable solution to
the boundary waters disputes fairly rapidly: the Boundary Waters Treaty
to settle the existing disputes, and the International Joint Commission to
address future problems amicably.

First, a brief overview of the economic development of the Great
Lakes region will demonstrate how quickly and completely land use and
water use changed there during the last decades of the nineteenth century.
Second, an examination of the water disputes of the later nineteenth cen-
tury shows how they were closely related to this intensification of human
activity and how businessmen, investors, and local officials in the Great
Lakes region pressed their governments to resolve these problems, raising
their concerns at the highest levels.

Then, a brief excursion into the geopolitics of the British Empire will
examine the diplomatic roadblocks that prevented the proliferating water
disputes in the Great Lakes from being addressed as they arose. It took
time and changes in personnel before British officials in North America
decided that helping the Canadians deal directly with the United States
would serve their interests, but once that occurred, the negotiations for
the Boundary Waters Treaty proceeded more rapidly. Direct Canadian-
American communication was crucial to the process, even though most
of the negotiators were motivated by a desire to prevent boundary waters
issues from impinging on British-American relations.

Finally, a close analysis of the treaty-making process demonstrates
that the coalescence of these two trends—local pressure for clear solutions
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to the new water disputes and diplomatic pressure to facilitate Anglo-
American rapprochement—produced an unusually equitable treaty and a
practical joint institution.

The Great Lakes Region Becoming a “Hearth of
Industry”

A brief survey of the region’s economic history clarifies why a set of
high-profile disputes arose around the Great Lakes in the last years of the
nineteenth century, in places that had been farming communities and
deep wilderness only decades before. The expansion and intensification
of human activity in the Great Lakes at the end of the nineteenth century
was part of a global transition from a coal-and-steam energy regime to
the even more energetic petroleum and natural gas regime.! Many areas
of economic activity grew rapidly, including but not limited to: mining,
logging, agriculture, fishing, petroleum refining, and the production of
iron, steel, pulp and paper, electrical equipment, and chemicals. As re-
source extraction and industrialization accelerated throughout the region,
transportation networks expanded to move raw materials to workshops
and to market, spurring construction of railroads, roads, ships, harbour
facilities, and communications infrastructure. This also drew regions pro-
ducing raw materials into closer contact with population centres around
the Great Lakes.

This wide-ranging economic development was accompanied by
demographic change and urbanization; the growth of cities and towns
relative to rural areas was as impressive as the rapid overall population
growth. The following graphs are intended to give a quantitative sample of
the changes the region underwent during this formative period. The first
two graphs depict population growth in the Lake Erie and Lake Ontario
watersheds, the third and fourth graphs show the extremely rapid growth
of industry in a very short time. The fourth graph, showing deliveries of
ore mined north of Lake Huron and Lake Superior more than doubling in
ten years, hints at the massive increases in demand for raw materials and
in shipping capacity around the Great Lakes.
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FIGURE 2.1. American population of lower Great Lakes watershed, 1840-1920.
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FIGURE 2.2. Demographic change in Southern Ontario, 1871-1921.
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FIGURE 2.3. Value added in manufacturing, US side of Lake Erie, 1899-1914.
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FIGURE 2.4. Iron ore received at US ports on Lake Erie, 1892-1903.
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After the US Civil War ended in 1865, the most quickly growing
parts of American industry slowly shifted from the Eastern Seaboard to
Pennsylvania and the Midwest, and steel production became more valu-
able than iron production.? Investors from the Eastern Seaboard, includ-
ing well-known Progressive-Era captains of industry like J. P. Morgan, ex-
panded their holdings westward.? Oil and gas were quickly becoming the
industrial fuels of choice, making the coalfields of eastern Pennsylvania
less important to manufacturers.* Cleveland and Pittsburgh were the first
western hubs of the rapidly expanding iron and steel industries, followed
quickly by Chicago, Detroit, Buffalo, and a host of smaller cities.

North of the border during the same period, British and American
citizens, with a few Canadians, invested heavily to get raw and par-
tially finished materials from the Canadian hinterlands to American,
Commonwealth, and international markets. In particular, American de-
mand for iron ore drove a remarkably fast set of investments in extraction
and transportation infrastructure on Lake Superior and Lake Huron.?

At the same time, many industries accompanied the iron and steel
mills to the growing cities of the Great Lakes, where proximity to oil
fields, ore deposits, and cheap hydroelectricity facilitated metallurgy and
chemical refining. A Minneapolis newspaper described a steelworks being
built at Sault Ste. Marie in typically glowing terms, referring to the entre-
preneur heading the group of Michigan and Ontario financiers there as a
“Western Cecil Rhodes.” Canadian-American joint ventures and “branch
plants” in Canada were common ways for American industrial firms to
establish themselves in Canada, circumventing the restrictive laws gov-
erning transboundary corporations at the time.” Food processing, paper
milling, and small manufacturing grew rapidly in Southern Ontario cit-
ies like Hamilton, Windsor, and Toronto. Economic historians refer to
this period as the “Laurier Boom,” after Prime Minister Wilfrid Laurier
(1896-1911).% Historians of the United States chronicle the same trends on
a larger scale, though the histories of the Gilded Age and Progressive Era
in the United States addressed the period’s social inequities earlier and in
greater detail than the Canadian histories.’

The aggressive resource extraction, industrialization, and growing
population of these years drove massive changes in land use throughout
the Great Lakes region. These included urbanization, deforestation, and
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the drainage of wetlands as farms expanded, and railroads, canals, har-
bours, roads, and bridges were installed. While these changes were lauded
near-unanimously at the time, they also had drastic environmental impli-
cations and created powerful new incentives for people to own and control
water resources, which gave rise to new conflicts.

How were these changes linked to politics and international diplo-
macy? During this period of extremely fast and comprehensive growth,
new investment opportunities abounded. Americans, Canadians, and
Britons with investments in water infrastructure on the Great Lakes
took an understandably avid interest in political decisions affecting the
waterscape. Citizens of all three countries promoted ideas for infra-
structure by lobbying their governments, by publishing in the popular
and professional presses, and by forming civil groups like the St. Lawrence
Seaway Association, the Lake Carriers Association, the Deep Waterways
Association, and the Lake Erie Fishermen’s Association. The enthusiasm
for new transportation infrastructure financed several expansions of the
Welland Canal around Niagara Falls, enlarged the St. Lawrence River can-
als, and dredged the channels at Sault Ste Marie. Other well-publicized
schemes of the era included pressing for a St. Lawrence seaway, an en-
larged Lakes-to-Hudson River canal system, and a Lakes-to-Gulf water-
way.!? Investors were equally pleased to buy stock in companies developing
the hydroelectric capacity of the rivers flowing into the lakes, near cities
that would use the electricity.! Around the Great Lakes basin, the gov-
ernments of cities, counties, states, and provinces spent tax revenue and
issued bonds to build harbour facilities and to ensure predictable water
levels for the convenience of shipping and hydroelectricity by dredging,
damming, and draining marshes. In other parts of Canada and the United
States, this was a period of rapid growth and dramatic change, but only on
Lake Erie and Lake Ontario were capitalists and citizens constantly ob-
liged to make allowance for the international boundary in order to profit
from the new opportunities.

The Canadian, British, and American governments of the day were
in favour of development. Occasionally, fishermen and conservationists
protested the impact of all these changes on local biota, and occasionally
residents complained about the sounds, smells, and dangers associated
with new manufacturing and resource extraction.”? However, by and large
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the local, provincial, state, national, and imperial governments in northern
North America regarded it as their responsibility to facilitate these chan-
ges to foster “progress” that would make their citizens wealthier, healthier,
and more numerous. Although environmental historians have begun to
analyze the ecological impact of this period of intense growth, most of
the existing histories accept it as uncritically as the policy-makers of the
time." This chapter will not detail these many, many exercises in political
manoeuvring, but it will show how the quick pace of economic develop-
ment contributed to water disputes and drew high-level political attention
to the countries’ shared hydrology. Never before had North Americans
tried to share the boundary waterways while simultaneously building new
industries, founding new cities, and tapping new energy sources.

Proliferating Disputes, Escalating Concern

Although no policy-makers of the day explicitly stated it, diplomatic
historians recognize a direct link between the proliferation of water dis-
putes in the late nineteenth century and the rapid industrialization and
urbanization on both sides of the border at that time."* As water disputes
began to represent an increasingly large proportion of Canada-US con-
flicts, the need for a straightforward way to address them became press-
ing. Examining the four disputes that received the most political attention
will demonstrate how little institutional capacity existed to address water
conflicts and why citizens of both countries were anxious to settle them.
One of the longest-lasting, most acrimonious disputes in the history
of the Great Lakes began in 1900 when the Sanitary District of Chicago
opened a canal to move the city’s disease-laden sewage away from its
drinking water supply in Lake Michigan by diverting a massive quantity
of water out of the Great Lakes and into the Mississippi River watershed.”®
The diversion lowered the upper Great Lakes by approximately six inch-
es, and because many of Lake Michigan’s harbours are very shallow, this
was enough to impair navigation. The Chicago Sanitary District did not
consult the other jurisdictions bordering the Great Lakes before building
the canal, and it refused to change its plans despite vehement private and
public protests on both sides of the border.'® When the diversion began,
Canadian shipping interests were extremely upset by the lower water
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levels on the lakes and in the St. Lawrence River. For the next two dec-
ades, they protested to their federal, provincial, and local governments, via
British diplomats in the United States, and in the popular press."” South
of the border, various American groups protested and then filed lawsuits
to shut down the canal or reduce its flow."® The federal War Department
filed suit because the new canal created a current in Chicago Harbour
that prevented ships from safely accessing the docks, which were strategic
assets."” Only the War Department’s lawsuit produced any results: in 1929,
the Supreme Court ruled that the sanitary canal had to diminish its diver-
sion.?® However, in the years leading up to the creation of the Boundary
Waters Treaty, these legal proceedings were in full swing and everyone
with a financial or political interest in the Great Lakes was eager to know
what kind of a precedent the Chicago Diversion would set. Would drastic,
unilateral changes to the shared hydrology be permitted or prevented?

At the same time, other problems were emerging as Canadians and
Americans began to alter the flow of transboundary rivers to build hydro-
electric power plants on both the Rainy and Niagara Rivers. In 1904, the
Minnesota Canal and Power Company proposed to construct reservoirs
on Birch Lake, which was tributary to the boundary waters of the Rainy
Lake/Lake of the Woods system.”! The state, local, and provincial gov-
ernments in the watershed were not empowered to decide how a power
company could use a boundary tributary, and so they referred the ques-
tion to the federal governments. Canada objected that the proposed dams
would create lower water levels downstream, thus harming navigation
and violating the 1842 Webster-Ashburton Treaty.** The issue remained
unresolved while the company’s shareholders waited impatiently. In the
case of the Niagara River, unresolved questions centred on two issues:
first, how to divide the rights to develop hydroelectric power at Niagara
Falls, and second, whether or not to try to preserve the Falls as a “natural
wonder” while developing their enormous power generation potential.®
The topic was widely covered because the Falls were a popular tourist des-
tination.** (See the chapter by Clamen and Macfarlane in this volume for a
more detailed discussion of Niagara and other water quantity issues in the
Great Lakes-St. Lawrence basin).
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A newspaper report on the Lake Carriers Association’s lobbying of
Congress mentions many of the competing interests involved in these dis-
putes, and shows how closely linked all of the various issues were:

Cleveland, Feb. 10 [1900]. A delegation of twenty of the most
prominent vessel owners on the great lakes will start for
Washington Monday, accompanied by Harvey D. Goulder,
the attorney of the Lake Carriers’ association. The object is
to induce congress to take steps towards the formation with
Canada of an international commission, which shall con-
sider all matters affecting the water outlets of the lakes. The
reasons why they are active at this time are the completion
of the Chicago drainage canal, the completion of the Soo
[Sault Ste. Marie] power canal and the proposed building of
a dam in the Niagara river.”

The report also shows that citizens around the lakes were publicly calling
on their governments to manage their waters co-operatively.

Finally, farther west, a pressing and intractable dispute emerged
over water for irrigation in the St. Mary and Milk River system between
Montana and the North-West Territories (in present-day Alberta and
Saskatchewan). The location’s hydrology is unusual, in that Canada and
the United States are both upstream and downstream users of the two
rivers.” When American farmers and land speculators began to lobby
their government to build irrigation canals to divert water from the St.
Mary River to the Milk River in the 1890s, Canadians protested that such
canals would deprive settlers along the St. Mary River of irrigation water.*’
When it began to seem likely that Montana would receive federal funds
for the project, the Canadian federal government undertook a well-publi-
cized survey of the two watersheds on their side of the border, as Timothy
Heinmiller describes in his chapter in this volume. The implication of the
survey was that if the Americans diverted the St. Mary water to the Milk
River, Canadians would divert it back through another canal on their
side of the Milk River. Press coverage from the period indicates that this
subtext was widely understood.?® By 1904, this pre-emptive canal, locally
known as “the Spite Ditch,” was completed but not in use. The American
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State Department complained to the British government about it, while
local boosters on both sides protested that the other country’s developers
were trying to ruin their settlements.” It was all too easy for policy-mak-
ers in Ottawa and Washington to envision the tension erupting into vio-
lent conflict.

These four disputes over sanitation, hydroelectricity, and irrigation
provide ample proof of how much trouble Canadians and Americans were
having as they tried, in reasonably good faith, to share the water resources
along their boundary. Whether they were investors, farmers, ranchers,
sanitary engineers, health officials, or fishermen, the need for co-opera-
tive water management was abundantly clear to people living in the Great
Lakes region.

There were several attempts to address these emerging water prob-
lems before the negotiations for the Boundary Waters Treaty began. In
general, they show how little institutional capacity existed to resolve this
kind of tension during this period: there were no established procedures,
no budget, no technical experts, and not much political momentum.
For example, in 1895, an International Irrigation Conference attended
by Canadians, Americans, and Mexicans recommended that the United
States, Mexico, and Canada form a commission to settle boundary wat-
ers questions. A full year later, when the Canadian cabinet finally replied
that it was willing to consider the idea, the United States did not even re-
spond.* The United States and Britain created the Joint High Commission
in 1898 to address that idea and a long list of other Canadian-American
disputes, but it dissolved after less than two years with no results.*

The United States Congress raised the issue of boundary waters dis-
putes again in June of 1902, passing a Rivers and Harbors Act, which
requested the president to invite the British government to form a com-
mission to investigate “the conditions and uses” of the Great Lakes, to re-
port on how diversions affected navigation interests there, and to recom-
mend improvements.*”> The widespread dissatisfaction with the Chicago
Diversion was one of the reasons for this: opponents of the diversion
wanted a well-researched case to bolster their lawsuits, and proponents
wanted an end to the protests. President Roosevelt made the invitation,
and the British Foreign Office conveyed it to Prime Minister Laurier in
Ottawa, who consented nearly twelve months later, in April 1903.> The
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International Waterways Commission (IWC) was created and the United
States named its commissioners on 2 October 1903. However, the Canadian
government chose to let the IWC remain incomplete that autumn, after
a dispute over the Alaska boundary put a damper on its relations with
Britain and the United States.

By the turn of the century, interested legislators and jurists were at-
tempting to address the multiplying water disputes, without much success.
To understand the solution that did emerge, it is important to understand
the relationships between Canada, the United States, and Britain.

Canada, Britain, and the Changing Empire

As the twentieth century began, British and Canadian policy-makers were
responding to the geopolitics of the day, trying to manage Canada’s bud-
ding nationalist movement, the rising power of the United States in global
affairs, and the roiling tensions that would ignite the First World War.
While these men (for they were, without exception, men) thought little
of the environmental consequences of their policies, their decisions pro-
duced the negotiations for the Boundary Waters Treaty, which has had a
profound impact on some of North America’s largest waterways.

Between Canada’s Confederation in 1867 and the start of the First
World War in 1914, most of its external affairs were disputes or trade ar-
rangements with the United States, the messy business of sharing a huge
border. Boundary disputes ranged from housekeeping details like salvage
fees for shipwrecks on the Great Lakes, to much more politically and
commercially important differences over the Alaskan boundary, North
Atlantic fishing rights, use and delineation of boundary waters, and pela-
gic sealing. Prime Minister Wilfrid Laurier’s governments (1896-1911),
like every one of their successors and predecessors, monitored Canada’s
interests vis-a-vis the United States closely. Canada was a small, new,
relatively poor nation with deep internal divisions, and it wanted to con-
duct trade and settle disputes as favourably as possible, without loss of
sovereignty or national unity. Canadians during this period wanted a
strong economy and they elected Laurier’s Liberals repeatedly to further
that agenda. Laurier famously declared that if the nineteenth century had
been America’s century, the twentieth century belonged to Canada. His
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government tried to foster domestic industry, settle the northern and
western parts of the country, and promote economic development. The
Great Lakes region was the centre of these development policies, and the
disputes with the United States over dams and diversions were preventing
them from being fully realized.

Unfortunately, these Canadian priorities were represented in London
and Washington by Britons with very British goals.** The Dominion of
Canada had become formally independent from Britain with an Act of
Parliament in 1867, but its independence had some limits. In the last dec-
ades of the nineteenth century, the Dominion of Canada was internally
self-governing, and was slowly becoming responsible for some aspects
of its trade and defence. However, all international diplomacy was con-
ducted by the British Foreign Service on Canada’s behalf. The Foreign and
Colonial Offices corresponded with the governor general of Canada, a
titled British subject who communicated with the Canadian prime min-
ister and other politicians and civil servants. Officially, Canadians did not
even speak for themselves to the British government. Furthermore, the
British government refused to allow its embassy in Washington to keep
Canadian attachés or spokesmen.

The Foreign Office valued smooth Anglo-American relations over
good deals for Canadians and its position became more and more clear
as the European security environment degraded in the decades preced-
ing the First World War. As economic and military competition inten-
sified between Britain, the United States, and Wilhelmine Germany in
the later decades of the nineteenth century, the British government felt
less and less secure. During this period, Britain’s foreign policy vis-a-vis
the United States shifted toward determined rapprochement. The British
government saw alliances as a cheap way to protect its increasingly expen-
sive empire and the increasingly vulnerable British Isles, and hoped that
a sturdy Anglo-American friendship would remove the need to provide
for defence against the United States and perhaps ensure help in the case
of a Continental war or German invasion. In the interests of warmer re-
lations, the British government made a number of conciliatory gestures
toward the United States between 1870 and 1905. These included settling
naval claims from the American Civil War, yielding to US preferences
in a South American border dispute, supporting the Americans in the
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Spanish-American War (1898), and giving the United States sole control
over the Panama Canal in 1901 (instead of sharing control with Britain as
agreed in an earlier treaty). None of these gestures impinged heavily on
Canada.

However, the same considerations of imperial and domestic de-
fence that drove the British to cultivate the United States also influenced
intra-imperial relations. As the cost of maintaining the British Empire
grew and the European security environment became more volatile,
British and Canadian imperialists argued for a more centralized empire
and more Canadian military spending. Some argued that centralization
and joint defence would give the Dominions more influence in British
foreign policy, while others simply hoped that they would make the em-
pire safer. Prime Minister Lord Salisbury’s governments (1885-6, 1886—
92, 1895-1902) pressed for centralization and for Canada and the other
Dominions to develop the military capacity to support Britain and defend
themselves. The Canadian militia system was somewhat revised between
the Boer War and the First World War, and British naval commitments
on the Pacific and Atlantic coasts of Canada were greatly reduced during
this period.

The official Canadian response to British requests for help with imper-
ial defence was wary because Prime Minister Wilfrid Laurier knew that
most French Canadians and some English Canadians were nationalists,
opposed to greater imperial unity. After an intense debate, Canada sent a
small number of volunteers to the second Boer War (1899-1902) in South
Africa. The same politically risky balancing act was required when the
colonial secretary asked Laurier to form a navy. Canada had no use for a
navy and had many more pressing expenses, but the question was hotly
contested. For the most part, Prime Minister Laurier resisted London’s
ongoing pressure, maintaining what one journalist of the time called “the
policy of the ‘everlasting no.” ”** The impracticality of having one diplo-
matic service represent two diverging sets of interests became increasingly
obvious, colouring Canadian and British attitudes throughout the negoti-
ation of the Boundary Waters Treaty.
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The Young American Empire

American foreign policy in the late nineteenth century was much less
conflicted. After the American Civil War (1861-5), the United States con-
ducted its international affairs with increasing confidence. The Monroe
Doctrine became a central tenet of American foreign policy, asserting
the supremacy of American over European interests in the Western
Hemisphere. As the nineteenth century ended, the United States was in
fine fettle, with a trade surplus, growing GDP, and more activist foreign
policies.** Under Presidents Harrison (1889-93) and Cleveland (1885-9,
1894-7), the United States took a proprietary interest in Nicaragua,
Hawaii, Brazil, Venezuela, and Cuba. In 1898, President McKinley fought
and won the Spanish-American War, which was a relatively uncomplic-
ated victory for the country, compared to the divisions engendered by the
American Civil War.

With victory over Spain came responsibility for the spoils of war:
the United States took over the Spanish overseas colonies of Puerto Rico,
Guam, Cuba, and the Philippines. These colonial acquisitions were polit-
ically incongruous for the United States, which prided itself on its rebel-
lious origin and pointedly eschewed overseas commitments.” President
McKinley and his vice-president, Theodore Roosevelt, were determined
to be enlightened imperialists, bringing civilization and liberty to the
Caribbean and Pacific islands and independence to Cuba. In 1899,
President McKinley asked Elihu Root, a prominent New York lawyer
and Republican with no military experience, to administer the new con-
quests.” Serving as secretary of war from 1899 until 1904, and as secretary
of state from 1904 to 1909, Root was a key figure in all negotiations with
Canada and Britain.

The Crucial Lessons of the Alaska Boundary
Dispute

One short answer to the question, “Why were the Boundary Waters Treaty
and the International Joint Commission created in 1909?” could be,

“Because the Alaska Boundary Award occurred in 1903.” The political fall-
out from the award produced important changes in British policy, which
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in turn dictated the conditions for the negotiation of the Boundary Waters
Treaty three years later. Many of the same people played important roles
in both processes. Having outlined the broad strokes of American, British,
and Canadian relations at the turn of the twentieth century, a close look at
the Alaska Boundary Award illustrates how these relationships interacted
to obstruct conflict resolution in North America.

The Alaska boundary dispute was longstanding: the exact Canadian-
American border had never been satisfactorily delineated after the
American purchase of Alaska from the Russian government in 1867.
(Alaska became an official territory in 1912 and a state in 1959.) This
ambiguity did not matter to either country until a gold rush erupted
near the border between the purchased land of Alaska and the Canadian
Yukon Territory in the 1890s. Suddenly, access to the ports in the Alaska
Panhandle became valuable and both Prime Minister Laurier and the
new American president, Theodore Roosevelt, claimed them. Since the
American interpretation of the boundary had “a strong case arising out of
use and occupation,” Roosevelt saw no reason to be tactful.* Encouraged by
prosperity and conscious of anti-American sentiment among Canadians,
Laurier also refused to compromise.** There are useful parallels between
the gold rush and the rapid growth of the Great Lakes region that explain
this dispute’s political significance. The United States and Canada associ-
ated national interest with their citizens’ gold mining ventures, and they
tried to protect them in the same way that they championed their people
over questions of power generation and water diversion along the border.

Attempts to negotiate failed, and in 1903 the United States, Britain,
and Canada agreed to refer the Alaska boundary dispute to a six-mem-
ber panel of arbitration with three Americans, two Canadians, and one
Briton. The British assured Laurier that the American panelists would be
impartial, but in fact they were all personally loyal to Roosevelt, and two
were well known for their anti-British rhetoric.*’ The third appointee was
Elihu Root, who was a well-respected jurist but also the serving secre-
tary of war. Laurier believed that the Americans and the British were both
pushing him to agree to an unfair arbitration, while the British accepted
the biased American appointments because they were more interested
in maintaining good Anglo-American relations than in the outcome of
the dispute. *?
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On 20 October 1903, the British panelist, Lord Alverstone, sided
with the three American panelists against the Canadians, and the Alaska
Boundary Tribunal ruled in favour of the United States. The British gov-
ernment approved the verdict and exchanged ratifications with the United
States, not bothering to formally notify Laurier about the decision until
after the fact.*® This cavalier treatment did at least as much damage to
British-Canadian relations as the actual decision. The detrimental effect
of the Alaska boundary dispute on Canadian-American and Canadian-
British relations should not be underestimated. The Canadian members
of the tribunal refused to sign the decision and wrote a scathing public
letter explaining their dissent. The Canadian Parliament, press, and gen-
eral public were incensed by what they saw as Britain’s betrayal, and Prime
Minister Laurier was as angry as the rest.** British indifference deprived
Canadians of their only way to defend their interests with respect to the
United States, and the Alaska award convinced Laurier that he needed to
change the way Canadian-American relations were conducted.* However,
rather than start an immediate foreign policy revolution, with all its at-
tendant political risks, he awaited developments. His first biographer
noted,

Nothing was more foreign to Sir Wilfrid’s ruling bias than
to urge any policy on general and theoretical grounds; not
until a concrete issue arose would the demand for wider
powers be renewed. When the occasion did arise, in the
Waterways treaty with the United States . . . Canada’s con-
trol over foreign relations was to be quietly, un-dogmatical-
ly but surely and steadily advanced.*

Given Canada’s relative weakness and the political difficulties inherent in
any change of the diplomatic status quo, this was a practical choice.

The Alaska boundary dispute forced the British to choose between
Canada and the United States, and although the choice was not difficult,
the cost was high: the overwhelming Canadian recriminations seemed
likely to impede imperial defence planning. The following year, deter-
mined not to repeat the episode, the Colonial Office refused to consider
addressing a Canadian-American dispute directly, “[because] we should
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get no thanks for taking the initiative.”” More constructively, the Colonial
and Foreign Offices also decided to consult Canada before taking any
action in matters involving Canadian interests in the future.*® After the
debacle of 1903, Canada and Britain came to the same conclusion: the
next North American dispute had to be handled very differently. This evo-
lution was not immediately apparent, but during the negotiation of the
Boundary Waters Treaty, it gradually became clear that Britain was giving
Canada much more control over its relationships.

The Alaska boundary dispute did not have nearly as much of an effect
on the United States. The United States government was appreciative of
Britain’s sustained interest in good relations, while their view of Canada
as a weak if vocal neighbour was left unchanged.*

Exploratory Discussions and the Decision to Focus
on Boundary Waters

Between 1905 and 1910, policy-makers established a new Canada-Britain-
US working relationship, concluded a set of treaties based on North
American collaboration, and created the International Joint Commission,
an institution based on direct Canada-US communication. Given the fur-
or over Alaska, this rather abrupt reversal demands explanation. What
changed, and why?

First, as key personnel in British government posts in North America
changed, the new appointees approached Canada-US issues differently
than their predecessors had done, reflecting the changing balance of their
empire’s interests in North America and the growing urgency of Britain’s
need for allies in a possible war with Germany. The first prominent British
official to employ the new, hands-off approach was Earl Grey, who arrived
in Ottawa in 1904 to replace his brother-in-law as the governor general of
Canada.”® As governor general, Albert Grey handled all of Canada’s com-
munications with the United States and Britain. Letters and telegrams
came directly to his office, and he either answered them or forwarded
them to Prime Minister Laurier, who acted as his own foreign minister.
Many governors general simply passed their correspondence along, but
Earl Grey took a more involved attitude. One historian characterized him
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as “constitutionally incapable of playing the role of figurehead.”' Grey was
an ardent imperialist with little interest in defending Canadian interests
for their own sake. However, he was creative enough to realize that British-
American harmony required sound British-Canadian and Canadian-
American relationships, and he used his post to improve them.*

As soon as he arrived, Grey began to lobby Prime Minister Laurier to
improve Canadian-American relations. First, he asked the prime minister
to appoint commissioners to the International Waterways Commission,
which had been formally set up two years previously and then left in abey-
ance after the Alaskan controversy. After a few months, Laurier did as
Grey asked, and for the first time, the political and economic concerns of
the Great Lakes region and the global anxieties of the British Empire began
to interact vis-a-vis boundary waters. The commission had a very limited
mandate, but its reports laid the groundwork for the actual Boundary
Waters Treaty.

Although not empowered to take concrete action, the IWC’s meet-
ings were the first mechanism by which the concerns of interest groups
from the Great Lakes reached the briefing books and memos of the people
who handled foreign policy for the United States, Britain, and Canada.
Their ideas reached a rarified audience of cabinet-level officials and their
staffs, and many later became policy. (For a detailed description of the
IWC’s work and an analysis of how it exemplified cultural trends such as
progressivism and conservationism, see David Whorley’s chapter in this
volume.)

The career of the IWC’s Canadian chairman, George Gibbons, is an
excellent example of the pressure that Canadians living around the Great
Lakes brought to bear on their prime minister and Parliament during
the late nineteenth and early twentieth centuries. Gibbons was a com-
mercial lawyer and businessman from the agricultural town of London,
Ontario. In addition to his legal practice, he was founder and president
of the London and Western Trusts Company, the president of the City
Gas Company of London, and director of the London Life Insurance
Company. Though never elected, he was a well-known Liberal organizer
and fundraiser, recognized in his day as a privileged and capable profes-
sional man.>® Gibbons and his peers used their political connections and
business “pull” to raise their concerns about the Chicago Diversion, the
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need for a good power-sharing deal at Niagara, and the federal govern-
ment’s duty to safeguard Canadian interests. (Frank Ettawageshik and
Emma Norman’s chapter in this volume analyzes the evolution of First
Nations and Native American involvement with the International Joint
Commission, and illuminates how some Great Lakes residents have been
able to influence transboundary water policy over the course of the twen-
tieth century while others have not.)

After activating the IWC, governor general Grey began to make en-
couraging official gestures to the United States. He visited New York in
March 1906 and invited the secretary of state, Elihu Root, to Ottawa—
events generally cited by diplomatic historians as the first public signs of
a more positive tone in Canadian-American relations after the Alaskan
controversy. They were certainly symbolic, but the launch of the IWC was
just as public and much more significant in the long run.

While diplomatic historians have described the origins of the
Boundary Waters Treaty and the actual treaty-making process in great
detail, they have rarely devoted much time to examining the domestic or
local factors that influenced the leaders of the United States or Canada.
Much of the admirably detailed secondary literature was written by
Canadian historians and ex-diplomats who placed the treaty in the con-
text of that industrious period of British/Canadian-American relations.>*
This is unsurprising, given its importance to Canadian foreign policy and
the fact that the treaties made in the first decade of the twentieth century
between the United States and Britain regarding Canada were catalysts
for reorganization in Ottawa. Though the period was far from uneventful
for American diplomats, it has not drawn the same scholarly attention be-
cause the treaty did not reshape the State Department in any fundamental
way. This chapter attempts to connect those carefully drawn accounts of
treaty drafts and negotiations to their larger motivations. In particular, it
asks, Why did President Roosevelt and Prime Minister Laurier regard the
boundary waters disputes as important? It also aims to ground analysis
of the policies in the material reality of the history of the Great Lakes, to
connect the reader to the rapidly industrializing, densely settled places
where residents were simultaneously creating and reacting to massive en-
vironmental changes, and discussing how best to cope with them together.
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The Beginnings of Direct Communication

Governor General Grey also began to correspond directly with Secretary
Root about “cleaning the slate,” as he phrased it. Their exchange produced a
list of Canadian-American disputes that the secretary of state presented to
the British ambassador in Washington on 3 May 1906. It was the first com-
prehensive catalogue of disagreements since the Joint High Commission
had adjourned in 1898.% The list had sixteen items, of which half were re-
lated to marine and freshwater management, and four to the Great Lakes.>
The ambassador sent Root’s list to Canada for comment through official
diplomatic channels. The fate of that list, “[an] important document, which
was destined to be the touchstone of Canadian-American diplomacy for
the next five years,” was a perfect illustration of the impractical arrange-
ments that hindered the Canadian-American working relationship.”’
It took seven months for the list to go from Washington to the Foreign
Office, and thence to the Colonial Office, Governor General Grey, Prime
Minister Laurier, and for Laurier’s unencouraging reply to reach Secretary
Root. (At this time, a privately posted letter took less than a week to go
between the capitals.) After seeing the need for direct communication so
vividly demonstrated, Governor General Grey asked the Foreign Office to
add a Canadian attaché to Britain’s Washington embassy.”® The idea was
rejected, but Grey began to write directly to the State Department, and
Britain’s government seems to have been pragmatic enough to wink at this
bending of the rules.

Communication was also hindered by the British ambassador to
Washington, Sir Mortimer Durand, who either did not see or did not
choose to act upon the coalescence of Canadian and British interests that
Grey perceived. In April 1906, President Roosevelt wrote to his own am-
bassador in London that “[Durand] seems to have a brain of about eight-
guinea-pig power. Why, under Heaven the English keep him here I do not
know.”® Roosevelt and his cabinet took no interest in Durand, and the
Boundary Waters Treaty did not become possible until his more sympa-
thetic successor arrived the following year. In January 1907, Lord James
Bryce took over as the British ambassador. He was unusually well qualified
for his post because he had travelled widely in the United States, had pub-
lished abookabout the country, and had a personal network in Washington
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that included Elihu Root and other members of the foreign-policy elite.*
As he became more familiar with his embassy, Bryce realized that much
of its business was focused purely on Canadian-American interaction.
He held the same view of Canadian-American relations as Grey: that the
resolution of their local, “parochial” differences would be an indirect way
to improve British-American relations and, like Grey, corresponded dir-
ectly with Ottawa and received no complaints from London about it. Their
pragmatic attitude was legitimated by, and is indicative of, larger changes
of opinion within the British press, policy elite, and electorate.

In 1907, there came a particularly concrete example of these shifting
British policies: Root and Bryce both visited Ottawa at Earl Grey’s invi-
tation, to meet Prime Minister Laurier and to talk informally about US-
Canada disputes. The Foreign Office’s instructions to the governor gen-
eral demonstrate its new wish to facilitate, rather than direct, Canadian-
American dialogue: Grey was ordered to avoid saying or doing anything
“which would imply the intervention of His Majesty’s government in the
discussion.”! It was very rare for cabinet-level American officials to go to
Ottawa, and the press credited Bryce with being the first British ambas-
sador to visit Ottawa in an official capacity.®? These exchanges were also a
clear demonstration of the pressures that Canadians and Americans had
brought to bear upon Roosevelt and Laurier. Without significant domestic
incentive, it is unlikely that their governments or the British government
would have made these unusual efforts. By 1907, then, the bitterness of the
Alaskan controversy had dissipated, the list of North American disputes
was clear, and all three parties knew each other’s positions.

Setting an Agenda

Both the form and substance of the Boundary Waters Treaty are the prod-
uct of an extended period of negotiations in which Canadian, British, and
American officials all had vital roles. The speed of the negotiations and the
detailed attention paid to them by the secretary of state and the Canadian
prime minister show how seriously both countries regarded the bound-
ary waters issues. To appreciate Canada’s effort in achieving this efficient
result, it is essential to understand just how little bureaucratic capacity
the Dominion had. Although official correspondence moved more quickly
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under Bryce and Grey, no one in Canada kept a precise record of the dia-
logue because there was no filing system. Prime Minister Laurier acted as
his own foreign minister, but the additional work was onerous, and when
he did not respond promptly to letters or cables, negotiations had to wait.
Canadian public servants noticed this deficiency and a senior bureaucrat,
Joseph Pope, had been arguing for the creation of a department of external
affairs since 1900.

After visiting Ottawa in 1907, Ambassador Bryce argued that it would
be best to start with the most easily resolved items. He hoped that remov-
ing the “lesser irritants” would “sweeten and soften the feeling between
the two countries” before tackling the more controversial problems.*
With that plan in mind, Bryce and Grey tried to decide which of the most
pressing disputes would be the easiest to resolve: the North Atlantic fish-
eries, boundary waters, or pelagic sealing disputes? Of the three, bound-
ary waters seemed to offer the best chance of success. The North Atlantic
fisheries dispute was very old and convoluted, and it involved Britain and
the colony of Newfoundland as well as the United States. The pelagic seal-
ing dispute was complicated by intricate questions of compensation for
Canadian sealers. Conversely, the boundary waters disputes were rela-
tively new and bilateral rather than tri- or quadrilateral. Boundary waters
also seemed attractive because the IWC’s recommendations on the subject
were recent and practical.

In May 1907, the Canadian, British, and American governments asked
the heads of the International Waterways Commission’s two sections,
Canadian George Gibbons and American George Clinton, to draw up a
draft boundary waters treaty (see Appendix 2). The normal procedure for
the period would have been for the British Embassy in Washington to draft
it, but Gibbons and Clinton were a safe bet to test a new approach. They
had been working together as co-chairs of the IWC for three years, they
were intimately familiar with the relevant disputes, and both had legal
training. In addition, George Gibbons was devoted to the topic as a resi-
dent of the region most affected, as a member of Laurier’s Liberal Party,
and as a Canadian nationalist. Given the public pressure that Laurier faced
to get a good deal after the Alaska award, those loyalties made Gibbons a
better representative than any Englishman. The fact that a Canadian and
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an American produced the first blueprint of a treaty for settling boundary
waters issues is a testament to the change in official thinking after 1903.

Comparing Drafts, Comparing Objections

With the presentation of the first Clinton-Gibbons draft in September
1908, the negotiation of the Boundary Waters Treaty began in earnest.
Bryce kept the British government apprised, but the dealings were essen-
tially American-Canadian, rather than trilateral. The Clinton-Gibbons
draft stipulated freedom of navigation for all citizens throughout the
Great Lakes and St. Lawrence system, specifically prohibited the diver-
sion of boundary waters except for domestic sanitation or navigation
canals, and prohibited diversions or obstructions of boundary waters
that would cause injury to public or private interests in the other country.
This last provision was a direct response to the furor over whether or not
the Sanitary District of Chicago could legally divert so much water that
it affected shipping. It aimed to reassure people around the Great Lakes
that their livelihoods and investments would be insulated from such dras-
tic, unilateral changes in the future. According to Gibbons and Clinton’s
draft, where diversion would not injure navigation, public interests, or
private interests, each country was entitled to half of the water in streams
crossing the boundary.** This clause was a crucial clarification for hydro-
electric power companies and for the municipalities and industries that
wanted to buy electricity.

Analyzing the two sides’ initial objections to the draft treaty provides
a picture of how lawmakers regarded environmental management and
reflects the concerns of local stakeholder groups around the Great Lakes.
For the American State Department, the central problem was whether and
how much Americans’ freedom of action should be constrained, while the
Canadians sought clear guidelines for management, to offset their com-
parative poverty and military weakness.

The State Department’s lawyers argued that the transboundary com-
mission outlined in the treaty would compromise private citizens’ con-
trol of their property, states’ control of their territory vis-a-vis the federal
government and foreign countries, and the nation’s autonomy.® The lin-
gering rancour and domestic lawsuits over the Chicago Diversion figured
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prominently in their analysis. They also objected that the guidelines for
commissioners were inadequate, while Secretary Root was apparently re-
luctant to commit to a definite course of action in the relatively young
policy area of hydroelectricity.*® Finally, Root did not want to have a single
set of water management principles for every case, which was precisely
what George Gibbons and the Canadian government did want.

The Canadians believed that their citizens would only be treated
equitably in disputes with Americans if the treaty laid out such clear rules
that the imbalance of power would not be a factor. George Gibbons and
Prime Minister Laurier agreed that “there is only one way in which we
will get fair play . . . that is by a permanent joint Commission.”™” Laurier
was concerned that he would be accused of selling his country to the
Americans if the final treaty was not clearly beneficial to Canada. In addi-
tion, Laurier wanted the new treaty to address the detrimental effect of
the Chicago canal on water levels in the Great Lakes, as well as the other
site-specific disputes. Finessing Canada’s determination to secure equal
treatment despite the power imbalance was a consistently difficult part of
the negotiations.

In late winter 1908, the Americans proposed creating a Joint
Commission of Inquiry that would do nothing more than provide reports
and recommendations.®® Without the judicial and arbitral functions that
the Clinton-Gibbons draft envisioned, the Commission of Inquiry posed
no threats to sovereignty, and Anderson and Root thought it would be
relatively simple to get it through the Senate. Laurier rejected the proposal
and sent Gibbons to Washington to negotiate. The Canadian lawyer con-
vinced Secretary Root to agree that management principles were a good
idea, though Root insisted that the Senate would never accept them. In
return for this concession, Gibbons reported to Laurier that he “urged the
view that . . . we were not very particular what the principles were as long
as they were uniformly applied.” Judging from his correspondence with
Laurier, Gibbons was quite ready to accommodate the American prefer-
ence for territorial sovereignty, best exemplified by the extreme Harmon
Doctrine applied to the US-Mexican border. (Attorney General Harmon
had argued in 1906 that because the United States had sovereignty over the
Rio Grande within its own territory, no international law could impose an
obligation upon the United States to share the water with Mexico.””) The
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geography of the Canada-US border, where the two countries are both
upstream and downstream water users, as well as joint tenants of water-
sheds bisected by the boundary, may have made it easier to contemplate
this solution. The chapter in this volume by Hall, Tarlock, and Valiante
explores whether the Boundary Waters Treaty can be presented as a com-
promise between two different self-interested legal views—absolute ter-
ritorial integrity (Canada) as opposed to absolute territorial sovereignty
(US)—but the Canadian negotiators do not appear to have been commit-
ted to either. Instead, Gibbons and Laurier were determined to achieve a
treaty that would protect Canadian interests in the same way and to the
same extent as it did American interests. During their meetings early in
1908, Root and Gibbons did not come to any conclusions, and the treaty
project seemed stalled. Policy-makers in both countries regarded future
water disputes as a near-certainty, but disagreed about the best way to plan
for them.

Persistence and Progress

Some of the disputes could not wait. In the spring of 1908, rather than
abandon their negotiations, as they had done in earlier years, the Canadian
and US governments demonstrated their new commitment to dispute
resolution and the urgency of the situation by moving forward on several
other fronts. After two weeks of intensive consultation in February, they
agreed to assign two people to confer on the St. Mary and Milk River ir-
rigation dispute.” They also made progress on the North Atlantic fisheries
dispute, concluded two minor boundary-delineation treaties, and signed
the Inland Fisheries Treaty, hoping to prevent a repetition of the bitter dis-
putes that had troubled the North Atlantic by creating a common under-
standing about freshwater fishing. Under the Inland Fisheries Treaty,
the United States and Canada agreed to set up an International Fisheries
Commission to draft a set of “uniform and common regulations for the
protection and preservation of the food fishes of the boundary waters”
within six months. The broad scope and short duration of the commis-
sioners’ assignment prevented them from accomplishing much, and the
treaty was abandoned, unratified, in 1914, but it did contribute to better
Canadian-American and Anglo-American relations in 1908.
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Encouraged by the signature of the new treaties and spurred by
the pressing disputes, George Gibbons joined Ambassador Bryce in
Washington in late spring 1908 to urge Root to settle all remaining bound-
ary waters issues with a single treaty. Given the British government’s re-
peated refusals to hire an actual Canadian attaché, Gibbons’s recurring
presence there is striking. Bryce valued his work and the Foreign Office in
London either tolerated or ignored the innovation.”> Ambassador Bryce’s
chargé d’affaires also felt that American prejudices favoured Canada,
writing that, “there is ever yet a hereditary and traditional desire to give
the [British] lion’s ear a tweak or his tail a little twist.””* The perceived will-
ingness of the Americans to deal more generously with a weak neighbour
than with a strong empire may seem odd, but it appears in the archival
record regularly. The attitude may be related to how boundary waters ne-
gotiations fit into Elihu Root’s larger policy of strengthening the United
States’ relations with countries in the Western Hemisphere. During his
tenure, he cultivated relationships in Central and South America and pro-
moted the Pan-American Union as a tool for good relations in the Western
Hemisphere. The Roosevelt administration seems to have regarded Canada
more warmly as a neighbour in the New World rather than as a part of a
European empire.

In any case, the British Embassy believed that the water disputes and
the need for an Anglo-American alliance were pressing enough to dis-
regard protocol, and George Gibbons went back to Washington.” Over
the course of three days, he convinced the State Department to accept
a treaty with explicitly stated principles for water use and a permanent
commission to enforce them. Furthermore, Root agreed that one of his
most valued assistants, Chandler Anderson, would work with Gibbons to
write another draft treaty. These coups made Gibbons’s reputation as a
negotiator.”” The assignment of Anderson elevated the treaty to a higher
level of official attention, and the June discussions started a definitive new
set of talks.

The Final Draft and Informal Arrangements

Gibbons and Anderson achieved a draft by mid-autumn.”® It was, in
general terms and in most details, the Boundary Waters Treaty. It bore a
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much closer resemblance to the Clinton-Gibbons draft treaty than to the
Root-Anderson proposal, with clearly defined management precepts, and
a decisive role for a permanent international institution, the International
Joint Commission.

In their draft, transboundary waters (which flowed across the bound-
ary or were tributary to boundary waters) stayed under national jurisdic-
tion, but in article ii, citizens of the United States and Canada were grant-
ed the right to claim damages for injury caused by water use in the other
country.”” The negotiators fully expected that companies and individuals
would manage their conflicts by suing each other under this clause, spar-
ing the United States, Britain, and Canada from having to adjudicate be-
tween them. The draft treaty also set out an order of precedence for the
use of boundary waters: domestic and sanitary uses were listed as the first,
most important use, for the benefit of waterside communities. Navigation
was the second priority because it seemed, “more important to the gen-
eral welfare of the country” than hydroelectric power and irrigation.
Hydroelectricity and irrigation came last because, Anderson explained,
“[they] benefit only a very limited number.””® The order of precedence was
intended to benefit the greatest possible number of people, so as to secure
maximum political support for the treaty.

Gibbons and Anderson also included a general arbitration clause,
which empowers the International Joint Commission to act as an arbitra-
tor between Canada and the United States on any topic, if both countries
request it. The United States and Britain had concluded an arbitration
agreement in 1908 that applied to Canada through Britain, but this arbi-
tration mechanism was exclusive to Canada and the United States. From
a British standpoint, this reduced the chances of another acrimonious tri-
bunal like Alaska, and for North Americans, it provided a more direct way
to address grievances and conflicts. Altogether, these clauses and tools
represent a serious effort to address the institutional gap that had become
so apparent as Americans and Canadians intensified their impact on the
Great Lakes basin and other boundary waters.

Since they had successfully negotiated a broad treaty structure,
Laurier and Root told Gibbons and Anderson to move on to the more
difficult task of settling the existing water disputes. In the end, the dis-
putes about the Chicago Diversion and the Rainy River were addressed
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informally and are not mentioned in the final Boundary Waters Treaty.
Because the American government was suing the Chicago Sanitary
District, and because the State Department believed that putting a clause
about the Chicago Diversion into the treaty would prevent its ratification
and further politicize the contentious lawsuit, the Canadians agreed to
leave diversions from Lake Michigan out of the treaty.” In return for this
concession, Secretary Root proposed to accept a smaller share of the water
at the Niagara River, which was carefully allocated under article v of the
Boundary Waters Treaty, thus disposing of another site-specific dispute.®

Anderson and Gibbons also made a quiet deal to solve the Rainy River
dispute. The central question was whether the United States could legal-
ly grant the Minnesota Power Company’s request to divert water from
the tributary of a boundary river. Under the Webster-Ashburton Treaty
of 1842, the river was to be “free and open” to all citizens of both coun-
tries for navigation, and the proposed power dam would interfere with
that navigation. In return for Canada giving up its objections to the dam,
Gibbons got article ii, the reciprocal damages clause.®' He apparently de-
cided that the Rainy River was an acceptable loss, arguing that the new
treaty would do a better job of protecting Canadian interests in diversion
disagreements than Webster-Ashburton.

The last point to settle was the St. Mary and Milk Rivers, where rival
canal-builders had nearly come to blows over scarceirrigation water. Article
vi of the Boundary Waters Treaty sets out a highly technical management
system for the St. Mary and Milk Rivers and their tributaries in Montana,
Alberta, and Saskatchewan. The clause stipulated that the two rivers “were
to be treated as one and the total available water was to be divided equally
over all but not in respect to each stream.”® A Canadian and an American
were to be assigned to measure and apportion the available water for each
growing season. The accredited officers, as they are known, have been a
linchpin of the region’s agriculture ever since. The annual determinations
are often contentious, and may be expected to become more volatile as
climate change proceeds, but a century of painstaking calculations kept
these two watersheds from being a worse problem. Anderson and Gibbons
submitted their final draft to Secretary Root and Prime Minister Laurier
on 3 December 1908.
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The Home Stretch: Formal Acceptance and
Ratification

With the treaty drafted and all of the site-specific disputes resolved, the
formal acceptance processes could begin in each country. Laurier ap-
proved the treaty draft in January 1909 before sending it to the British
Foreign Office, where administrative staff changed the language of the
treaty to reflect Canada’s formal, subordinate diplomatic relationship with
Britain.® For example, every reference to “the Government of Canada,”
was replaced with “the High Contracting Party” (i.e., Great Britain).** The
British government had no interest in altering the terms of the treaty, but
neither did it have any intention of ceding its imperial prerogatives. The
new Canada-US co-operation that had grown so quickly between 1906
and 1909 was strictly operational, not official, but it was just as crucial to
transboundary environmental management as the treaty itself. That col-
laboration, coupled with local pressure for a reliable regulatory environ-
ment around the rapidly developing Great Lakes and British anxiety for an
American rapprochement, were the driving forces behind the Boundary
Waters Treaty.

After the treaty text was approved, British officials settled down to
await the outcome of the North American ratification processes. In the
United States, the Senate Foreign Affairs Committee and then the rest
of the chamber had to vote in favour of the treaty, and in the Canadian-
British case, it meant convincing Prime Minister Laurier to recommend
ratification to Westminster.

Elihu Root was correct when he predicted that the Senate would
oppose the Boundary Waters Treaty. Powerful constituents were paying
close attention and the Senate Foreign Relations Committee raised a num-
ber of objections to the treaty that echoed the complaints of the executive
branch: basically, they saw the treaty as a threat to states’ rights and na-
tional sovereignty.*> However, the most inconvenient objection was raised
by Senator Smith of Michigan, whose constituency included several com-
panies invested in hydroelectric power generation along the boundary. He
argued that the principle of equal division of boundary waters interfered
with the proprietary rights of Michigan citizens in the St. Mary’s River
at Sault Ste. Marie, where the river’s flow was greater on the American
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side than the Canadian side. On February 15, Smith proposed a “rider,” or
amendment to the treaty, stating that,

Nothing in this treaty shall be construed as affecting, or
changing, any existing territorial or riparian rights in the
water, or right of the owners of the lands under, on either
side of the international boundary . .. [and] that nothing in
the treaty shall be construed to interfere with the drainage
of wet swamp and overflowed lands into streams flowing
into boundary waters.

This amendment was a blatant effort to safeguard local interests. Part
of the land along the St. Mary’s River at Sault Ste. Marie was shortly to
be expropriated by the US government for a shipping channel, and the
owners of the plot hoped that they would get a better price for it if their
riparian rights were unchanged.®” Smith’s rider is an excellent example of
how much the advancing development of hydroelectricity, the accelerat-
ing transformation of shorelines and wetlands, and expectation of great-
er development around the Great Lakes was changing transboundary
management at this time. As steam-, coal-, and gas-powered engineering
equipment made it possible to harness rivers more cheaply and easily, the
boundary streams in the already industrialized Great Lakes were becom-
ing even more valuable.

As the committee discussed the treaty and proposed amendment, it
attracted a lot of media interest. Under the headline “Two Senators Almost
Come to Blows,” one newspaper noted that the debate “was the liveliest tilt
seen in the Senate in many days.” Debate over Smith’s amendment was
as heated in Ottawa as in Washington.® The Senate leaked the text of the
Boundary Waters Treaty, and Canadian newspapers picked it up. Laurier
faced loud demands for a debate in the House of Parliament, but, as the
Colonial Office unhelpfully reminded him, the Canadian legislators were
prohibited from debating the treaty until it was officially released.

Wealthy, well-connected people expected to make money by alter-
ing the hydrology of the boundary waters, and the public debate around
the treaty was largely about whose interests would be helped or hurt. In
this context, the principles of usage as set out in the treaty (domestic and
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sanitary use, then navigation, then hydroelectricity and irrigation) had
unprecedented weight. Secretary Root wrote to Laurier and Gibbons sev-
eral times during the debate to reassure them, explaining that despite the
amendment, “I am perfectly satisfied that the rights of Canada will be
exactly the same. . . . The very large private interests involved are appar-
ently afraid of some occult meaning and effect of any words they don’t
devise themselves.”® However, Canadians were concerned about being
bullied out of their share of the water by British indifference or American
strength.”

Despite Root’s best efforts to prevent it, the Senate Foreign Relations
Committee approved the treaty with Smith’s amendment. It passed the
Senate in late February 1909. After this ratification, the treaty could not be
substantially altered. The British government waited to submit the treaty
to Parliament until Laurier gave his approval. To convince the Canadian
prime minister that the Smith rider did not hurt his country’s interests,
proponents of the treaty presented him with favourable opinions from a
variety of policy-makers, including the US attorney general, the Canadian
justice minister and the minister of public works, Gibbons, Bryce, Grey,
the chief astronomer, and all six IWC commissioners.

Despite this litany of affirmation, Laurier studied the treaty for a full
year. He engaged a private engineer for an outside opinion and corres-
ponded with Canadian companies that expected to profit from the bound-
ary waters.”” While the Boundary Waters Treaty awaited ratification, the
disputes it was designed to settle remained unresolved.”” The urgency
of the existing problems and the likelihood of their multiplication may
have helped push Laurier to a decision. He finally approved the Boundary
Waters Treaty, which was ratified in London and then signed into action
on 13 May 1910 in Washington, DC.

Conclusion

The old saying that “an ounce of prevention is worth a pound of cure”
seems particularly apt in the context of the Boundary Waters Treaty. After
thirty years of failed attempts to cure Canadian-American disputes, the
treaty was a labouriously built remedy that finally included a measure of
prevention in the International Joint Commission. Under its terms, the St.
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Mary-Milk and Niagara disputes were resolved, while the tensions over
development on the Rainy River and the Chicago Diversion were defused
informally during the negotiation process.

In the aftermath of the Alaska Boundary Award of 1903, British
policy-makers and the Canadian government recognized that Britain
could no longer conduct Canada’s political relations with the United
States without encountering serious conflicts of interest. While the gov-
ernments of the United States, Britain, and Canada began to realize the
need to change their style of diplomacy, North Americans were looking
for ways to resolve their proliferating boundary waters disputes.

Between 1906 and 1910, the direct Canada-US negotiation process
and the practically bilateral treaty that it produced improved relations be-
tween Canada and Britain, Canada and the United States, and Britain and
the United States. All three governments were encouraged by the creation
of the International Joint Commission to look after a policy area that was
prone to disputes. Referring to the International Joint Commission’s po-
tential role as an arbitration mechanism, Elihu Root, writing to George
Gibbons in 1910, remarked that “the public has no adequate conception of
the tremendous scope and importance of the thing which has been done
as a preventative of controversy in the future.”*

In retrospect, it is ironic that policy-makers in all three countries
were so excited by the possibilities inherent in the International Joint
Commission’s expandable mandate. Politicians and early historians of
Canadian-American affairs hoped that the article x arbitration clause
would make the new commission into a “miniature Hague Tribunal,”
where Canada-US disputes could be solved judicially.”” In fact, the arbi-
tration clause has never been used. Legal and institutional historians of
the Boundary Waters Treaty have tended to evaluate the performance of
the International Joint Commission and its potential role in contempor-
ary Canada-US relations rather than focusing on the Boundary Waters
Treaty in its historical context, and this literature has been, on balance,
more critical of the commission than the diplomatic historiography. For
example, early legal scholars noted the “fairly obvious tendency to treat
membership in the commission as a suitable reward for political services,
a criterion of selection not entirely calculated to guarantee that impar-
tiality, training, and knowledge required for the objective adjudication of
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burning issues,” as well as the disinclination to use the Boundary Waters
Treaty’s arbitration clause.”® However, legal experts also valued the treaty
and the International Joint Commission for the precedents they set and for
their inclusion of universally applicable principles for water management.

In September 1907, George Gibbons predicted that if the Boundary
Waters Treaty got through the Senate, it would be “the best thing that
ever happened to this country and . . . the only way of preventing fric-
tion between ourselves and the Mother County as well as between Great
Britain and the United States.”” His prediction turned out to be reason-
ably accurate: the treaty improved all three relationships, and the process
of making it indirectly encouraged the development of Canadian foreign
policy mechanisms, which filled a gap that had impeded the three coun-
tries’ smooth relations. In 1909, a bill to form the Department of External
Affairs was introduced and passed Ottawa’s Parliament with very little
fanfare, making Canadian external communications faster and bet-
ter organized. Governor General Grey was upset by the bill because he
did not want his post to be superseded by a purely Canadian unit.”® His
worries were fully justified—Canadian historians regard the creation of
the Department of External Affairs as an important step toward foreign
policy autonomy.

Despite its undeniably positive influences, it is equally true that
the International Joint Commission’s work during the twentieth cen-
tury would please someone with Chandler Anderson’s objections about
sovereignty and jurisdiction. Because the US and Canadian governments
hold the organization’s purse strings and appoint the commissioners,
the International Joint Commission’s independence only goes so far. The
powerful interests at stake have made it impossible for politicians to hand
over as much control to the commission as its creators envisioned. The
tension between its broad mandate and its actual activities has perhaps
contributed to the perception of the International Joint Commission as
a deceptive creation—an unreliable “myth” as described by Clamen and
Macfarlane in the introduction to this volume—but it has also enabled
the institution to change and grow as goals for water management have
evolved on both sides of the border.

The dramatic changes that humans made to the Great Lakes water-
shed in the early twentieth century—industrialization, urbanization,
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hydroelectric development, and transportation infrastructure, to name
a few—interacted with shifting calculations of national and imperial
self-interest on the global stage, and one result of this concatenation was
the Boundary Waters Treaty of 1909 and the creation of the International
Joint Commission. These uniquely North American tools brought the
people living around the Great Lakes closer to control over the treaties
that governed their boundary waters.
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