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From IWC to BWT: Canada-US
Institution Building, 1902-1909

David Whorley

The Treaty Between the United States and Great Britain Relating to
Boundary Waters and Questions Arising Between the United States
and Canada (the Boundary Waters Treaty for short) is the principal in-
strument framing Canadian-US relations regarding the two countries’
shared fresh water.! While formally an Anglo-American agreement, the
Boundary Waters Treaty (BWT) is, and was recognized at the time of its
development as, essentially a Canada-US arrangement, involving direct
negotiations between Canadian and US officials and establishing an inter-
national institution that would have exclusively Canadian and US mem-
bership. In this respect, Glazebrook accurately observed many years ago
that “the process of negotiation, so largely direct between Canadians and
Americans, foreshadowed an essential characteristic of the new commis-
sion.”? In place now for over a century, the BWT and the International
Joint Commission (IJC) have proven to be durable and useful instruments
for helping to prevent and resolve disagreements over shared Canadian
and US waters.

The purpose of this chapter is to sketch the origins of the BWT and
the IJC, with particular emphasis on the predecessor institution, the
International Waterways Commission (IWC). In undertaking such a re-
view, this chapter seeks to understand the process of institutional develop-
ment between Canada and the United States concerning the management
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of their shared waterways by applying a framework on the use, modifi-
cation, and creation of international organizations (IOs) as supplied by
Jupille and Snidal and subsequently applied by Jupille, Mattli, and Snidal.?
Along the way, the chapter reviews a lesser-known treaty option that was
briefly on the table for consideration, the Clinton-Gibbons draft of 1907.
Aswill be seen, the BWT is certainly not the agreement that Canadian and
US negotiators set out to develop. The original trajectory of negotiations
momentarily pointed toward a more comprehensive and authoritative 10,
a binational commission that would have enjoyed a very broad set of de-
cisive powers as initially envisioned. In the end, Canada and the United
States opted for a more limited agreement, one that altered the institution-
al landscape but in doing so did not wholly reject the more modest nature
of the IWC. On the contrary, the eventual institutional arrangement at
which the parties arrived in 1909 demonstrates notable continuity with
this predecessor IO.

Canadian and US actions, from the creation of the IWC through to
the finalization of the BWT, demonstrate how institution creation and
change can be a messy, complex, and not entirely predictable affair. Given
the durability, utility, and steadfast presence of the BWT, there may be
some temptation to think that the arrival of something like it was in some
way inevitable. In the event, the process of moving from problem identi-
fication to institution construction did not proceed in a straight line lead-
ing inescapably to the BWT and the IJC, but rather progressed through
a number of quite different iterations involving changing conceptions of
institutional scope and authority in response to growing tensions over
shared Canada-US waterways. The benefits as well as the limitations and
risks revealed by earlier stages of institutional development in the form of
the IWC and the 1907 Clinton-Gibbons draft contributed to the eventual
practicality, flexibility, and longevity of the BWT.

Causes for 10 Creation

Irritants at different locations along the international boundary eventu-
ally led actors on the Canadian and US sides to recognize the need for
a mechanism to help manage shared waters. Dreisziger identifies a suite
of Canada-US water-related tensions at the end of the nineteenth and
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beginning of the twentieth centuries that focused attention and ultimately
led to the creation of an arrangement on all shared waters.* Along with the
stresses discussed below and the attendant interests involved, the BWT
and its predecessor, the IWC, were shaped by a set of ideas in good cur-
rency at the time. In this case, ideas related to conservation, itself part of
a broader suite of ideas that contributed to Progressive-Era thought, were
salient.” This chapter is not intended to retrace the history and influence
of the Progressive movement or the role of conservationism within it in
the early twentieth century. Nonetheless, Canadian and US efforts to build
an effective cross-border institution for preventing and resolving water
conflict owe something to these ideas.

Conservationism

Like progressivism itself, US conservationism in the late nineteenth and
early twentieth centuries was multi-stranded, characterized by the some-
times uneasy cohabitation of utilitarians, favouring the efficient use of
natural resources, and preservationists, more committed to the protec-
tion of nature for itself on aesthetic grounds.® These strands of conserv-
ationist thought are sometimes caricatured as falling under two camps
led by their respective champions: Gifford Pinchot, chief US forester and
an important influence in natural resource conservation and protection
in the Roosevelt era, for the utilitarians (sometimes simply termed “con-
servationists”); and John Muir, founder of the Sierra Club, for the preser-
vationists. This simplified characterization tends to mask a more subtle
interplay of ideas between the two streams of thought, something perhaps
as complex as the relationship between Pinchot and Muir themselves who,
though friends and one-time allies in the conservationist movement, ul-
timately broke over differing views about natural resource protection and
use.” Regarding conservationism, Stradling points out that the term “does
double (and conflicting) duty—signifying both a movement to promote
efficient use and the preservation movement that struggled against that
use.”® Hays describes the conflict between preservationists and conserva-
tionists at the time as “between those who favored resource development
and others who argued that wild areas and wildlife should be preserved
from commercial use,” differing views that “pervaded a great number of
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resource incidents during and after the Roosevelt administration, and led
to mutual suspicion, scorn and distrust. Each group claimed the banner of
true conservationism and accused the other of being false standard bear-
ers of the gospel.”

For his part, Theodore Roosevelt was influenced by both streams of
thought—and was a friend of both Pinchot and Muir—in a presidency
that embraced the protection of natural resources.”’ In a 1908 address to
open the Conference on the Conservation of Natural Resources, Roosevelt
set out the challenge he saw facing the United States, and pointed toward
a more utilitarian frame of reference, by observing that “the wise use of
all of our natural resources, which are our national resources as well, is
the great material question today. . . . The enormous consumption of these
resources and the threat of imminent exhaustion of some of them, due
to reckless and wasteful use, once more call for common effort, common
action.”! He also pointed out that “we have thoughtlessly, and to a large
degree unnecessarily, diminished the resources upon which not only our
prosperity but the prosperity of our children must always depend.”" Facing
the end of the US frontier, and the prospect of natural resource limitation
and depletion, Roosevelt saw the efficient use of natural resources, and na-
tional efficiency in general, as nothing short of a patriotic duty.”® Similarly,
Pinchot defined natural resource conservation as embracing development
to deliver “the greatest good to the greatest number for the longest time.”"*
These views, while perhaps not recognizable as current-day sustainable
development, do bear a certain, if distant, family resemblance.

For its part, the BWT is principally directed toward the establishment
of rational rules and a predictable system for dispute resolution in the
use of an important resource shared by two countries. Viewed from this
perspective, the treaty clearly owes something to the utilitarian stream of
Progressive-Era conservationist thought. Putting in place a system of rules
for the use of shared resources supports rational and efficient resource de-
velopment, something that is not feasible when the rights and obligations
of the parties are unclear. However, the BWT is also animated by preserva-
tionist elements, as is seen perhaps most clearly in the protections afforded
Niagara Falls, where both hydroelectric development and the need to pro-
tect the natural beauty of the Falls for themselves are present.
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The St. Mary and Milk Rivers

Pressure for irrigation in the semi-arid region of Southern Alberta and
Montana was an important and early driver for some form of cross-border
water arrangement, in particular for the waters of the St. Mary and Milk
Rivers (see Heinmiller in this volume). Both rivers originate in Montana
and flow north into Alberta. The St. Mary River is part of the Saskatchewan-
Nelson system in the Hudson Bay basin. In contrast, the Milk River is a
tributary of the Missouri River, part of Gulf of Mexico drainage. The Milk
River runs through Southern Alberta for approximately 160 kilometers
(about 100 miles) before re-entering Montana.”” US plans to divert the
relatively more abundant and reliable waters of the St. Mary River into
the Milk River to irrigate the lower Milk River basin had existed since the
1870s." In 1891, the US Department of Agriculture conducted an assess-
ment of the two rivers and concluded that the United States had the right
to divert waters from the St. Mary provided that the water was not appro-
priated by Canada.”” Canadian Interior Department officials responded
with their own water survey “of a canal to divert the water from the St.
Mary River . .. with the object of creating a vested right on our side of the
International Boundary, before Americans divert the waters of this stream
on their side of the line.”

In 1895, stemming in part from the international competition for
St. Mary River water, a resolution supported by Canadian and Mexican
delegates to the United States International Irrigation Congress, held in
Albuquerque, New Mexico, called for the creation of a trilateral commis-
sion to adjudicate international water disputes arising between Mexico, the
United States, and Canada. This resolution echoed earlier calls by Canadian
interests for diplomatic efforts with the United States to protect access to
St. Mary River water."” Though an 1896 Canadian expression of interest to
co-operate with the United States in developing an international commis-
sion to resolve transboundary water disputes was not taken up,* the need
for some form of international agreement to address at least the challenges
related to these rivers eventually came to be acknowledged by both sides.
While the St. Mary-Milk River diversion was among the first projects to
be authorized by the US Reclamation Act of 1902, US officials, recognizing
the international challenges they faced on these rivers, were reluctant to
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start construction until an international agreement setting out respective
rights to the waters on both sides of the border was put in place.” In the
end, the St. Mary and Milk Rivers would find a place in the BWT.

The Great Lakes

Elsewhere, actions on the Great Lakes also contributed to the sense
that Canada and the United States required an international agreement
on shared waterways (see Clamen and Macfarlane on Great Lakes-St.
Lawrence basin water quantity in this volume). The diversion of Lake
Michigan water into the Mississippi River via a canal near Chicago to ad-
dress that city’s sanitation needs, and pressure for hydro-power generation
at Niagara Falls and Sault Ste. Marie, all underlined the need for some-
thing to facilitate cross-border co-operation.

The city of Chicago had long struggled with challenges related to sani-
tary sewage disposal. Until the construction of a diversion canal that car-
ried the city’s sewage away from Lake Michigan, Chicago discharged its
sewage into that lake, which was also the city’s water supply, an arrange-
ment that contributed to substantial public health problems related to
water-borne illnesses.” In 1889, the Illinois legislature passed legislation
for the construction of a canal to reverse the flow of the south branch of
the Chicago River into the Des Plaines River in order to convey the city’s
sewage away from Lake Michigan, across the Great Lakes basin bound-
ary and into the Mississippi River, in the Gulf of Mexico drainage sys-
tem.” Construction was completed in 1899 and the canal was operational
in 1900. While built to discharge 283 cubic metres of water per second
(10,000 cubic feet per second), due to US federal concerns about the speed
of flow and possible effects on navigation, by 1902 the US secretary of war
had reduced the maximum discharge permitted to 165 cubic metres per
second (5,830 cubic feet per second).** The discharge of Chicago’s sew-
age was of obvious and immediate concern to downstream recipients of
the water, but Canadian reaction to the diversion was slow to develop,
notwithstanding the conclusions of a report prepared for the Canadian
Department of Marine and Fisheries that the Chicago Diversion would
depress lake levels by between 12.5 centimetres (about 5 inches) and 19
centimetres (about 7.5 inches).” Nonetheless, concern about drawdown by
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the Chicago Diversion and the potential impacts on power and navigation
in the Great Lakes would play their parts in shaping the eventual inter-
national arrangement between Canada and the United States.

At Sault Ste. Marie, where the St. Marys River connects Lakes Huron
and Superior, from an early date both sides had navigation channels in
place to circumvent the St. Marys rapids. The first canal was constructed
by the North West Company in 1797-8.2¢ The structure was destroyed
by US troops during the War of 1812 and eventually rebuilt in 1816.
Further navigational improvements around the rapids took place on both
sides through the middle and late nineteenth century.”’ However, it was
plans for hydro-power generation by both Canada and the United States
in the 1880s that helped to spur an international waterways agreement.
In 1898, the US Army Corps of Engineers reviewed a submission by the
Michigan Lake Superior Power Company to the US government for the
diversion of 906 cubic metres per second (32,000 cubic feet per second)
of water through a power canal for hydro generation and the construc-
tion of compensating works in the St. Marys River. Significantly, the of-
ficer responsible for the review, Colonel G. J. Lydecker, observed, among
other things, that the compensating works proposed would be partially in
Canadian waters, and went on to suggest that both the Canadian and US
governments should approve such projects that would modify the volume
of discharge of Lake Superior waters. Noting the potential for harm to
navigation stemming from reduced lake levels, Lydecker recommended
the creation of an international commission made up of Canadian and US
representatives to investigate and consider the legal and technical matters
in such cases and to make recommendations to the governments regard-
ing such projects. Finally, he advised that no projects be approved until his
report’s recommendations were adopted.?®

Along with competition to develop hydro generation at Sault Ste.
Marie, the politics of hydroelectric generation at Niagara Falls also
helped to bring about an international agreement on shared waterways
as Canada and the United States sought to develop the Falls. At the same
time, growing concerns about the need to protect the Falls from the rav-
ages of overdevelopment for commercial purposes helped to advance the
idea that an international arrangement was needed to protect their nat-
ural uniqueness. In this respect, the eventual BWT reveals the influence
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of both utilitarianism (as we saw, involving the efficient use of natural
resources for the future) and preservationism, related to the aesthetic
value of nature, elements that progressives believed should be permanent-
ly preserved and protected from economic exploitation and despoliation
through the excesses of unbridled individualism.* In the mid-1880s, both
Canada and the United States moved to defend Niagara Falls by creating
reservations to protect the area from unsightly commercial and industrial
establishments. In 1896, however, the commissioners in New York began
to press for federal protection of the Niagara River itself. As companies
in New York and Ontario sought to withdraw water from above the Falls,
people concerned about preserving their natural beauty grew increasingly
alarmed.”

While intended to be only a synopsis of the pressures underlying the
creation of a cross-border waterways arrangement, this brief survey helps
to explain the eventual—though by no means inevitable—arrival of the
current agreement. The parties were not obliged in any way to come up
with an international organization or a treaty to resolve their problems
over shared waterways, and they certainly did not set out to create the
BWT. Decisions to co-operate or engage in the risky business of institution
building must be understood by the principal actors as rational, promis-
ing superior outcomes to non-co-operation or ad hoc co-operation. In the
case of Canada and the United States at the turn of the century, the points
of tension along the border were perceived by the parties as sufficient to
warrant the challenges of building a cross-border water institution. That
institution was not, however, the IJC.

The Way We Were

Created by the US Rivers and Harbors Act of 1902, the IWC was the pre-
decessor organization to the IJC. Operating from 1905 to 1915,* it differed
from the eventual IJC in a number of respects. First, the commission was
not based on a treaty, but rather US legislation. Specifically, the Rivers and
Harbors Act called upon the US president

to invite the government of Great Britain to join in the for-
mation of an international commission to be composed of
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three members from the United States and three who shall
represent the interests of the Dominion of Canada, whose
duty it shall be to investigate and report upon the condi-
tions and uses of the waters adjacent to the boundary lines
between the United States and Canada, including all of the
waters of the lakes and rivers whose natural outlet is by the
River Saint Lawrence to the Atlantic Ocean, also upon the
maintenance and regulation of suitable levels, and also upon
the effect upon the shores of these waters and the structures
thereon, and upon the interests of navigation by reason of
the diversion of these waters from or change in their natural
flow; and, further, to report upon the necessary measures
to regulate such diversion, and to make such recommenda-
tions for improvements and regulations as shall best sub-
serve the interests of navigation in the said waters.*

Second, the commission’s scope was limited to the Great Lakes-St.
Lawrence system, at least in the US view. Canada interpreted the scope as
described in the 1902 legislation to be non-restrictive with respect to the
Great Lakes and the St. Lawrence River, believing that the commission’s
scope could, and should, have included all international waters shared
between Canada and the United States. The IWC had fewer powers than
the IJC, being limited strictly to investigative and recommendatory roles,
having none of the IJC’s administrative, quasi-judicial, or arbitral pow-
ers. Finally, it remained ambiguous as to whether the commission was
permanent, something that posed obvious problems related to ongoing
commission oversight of any regulations developed in response to various
international waterways problems. Nonetheless, the IWC would mark an
important and foundational stage in the management and resolution of
Canada-US water issues, and the experience gained under this earlier IO
would influence the development of the subsequent BWT and the IJC.
The establishment of the IWC, and later the BWT, can be usefully
discussed in the terms of a framework developed by Jupille and Snidal set-
ting out conditions under which actors, primarily states, operating under
conditions of bounded rationality, may pursue one of a variety of options
around co-operation. They may decide to: 1) use an existing international
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organization; 2) select between multiple IOs; 3) engage in institutional
change; or 4) create a new institution. Jupille and Snidal outline a general
decision sequence in which states decide whether to co-operate to resolve
a given issue. A decision to co-operate—that is, not to engage in unilat-
eralism—leads to a question of whether to engage in ad hoc co-operation
or the use of an institution. If an institutional approach is preferred, the
parties must next determine whether there is an existing “focal organiz-
ation” available,” and whether it might be satisfactory for resolving the
particular dispute. If the focal organization is satisfactory, the parties will
simply choose to use it, while a finding that it is unsatisfactory leads to a
further decision over whether to alter the organizational landscape. If the
actors decide not to alter the existing landscape, and assuming there are
multiple IOs available for potential use, they will select one as the locus
for resolving their problem. Should the parties decide to alter the organ-
izational landscape, they must then decide between modifying an exist-
ing institution and creating a new one.** Later, Jupille, Mattli, and Snidal
named this repertoire of actions the USCC framework for the options of
use, selection, change, and creation.”

In the context of growing cross-border water tensions, while there
was some emerging acceptance of the need for some sort of Canada-US
cooperative arrangement, no obvious focal organization existed for that
purpose. It was not the case that the institutional field was utterly barren
at the time, though it is clear that British and US cross-border water inter-
ests had focused nearly exclusively on navigational concerns. Those con-
cerns are reflected in various treaties, including the Treaty of Paris (1783),
the Jay Treaty (1794), the Webster-Ashburton Treaty (1842), the Northwest
Boundary Treaty (1846), and the Treaty of Washington (1871).*¢ While
none of these agreements created a focal organization for the purposes
of helping to resolve Canada-US cross-border water disputes, Britain and
the United States had, at least, firmly institutionalized the principle of free
navigation in shared international waters, a norm that would continue to
be included in subsequent Canada-US water arrangements.

The creation of the IWC, then, is an example of international organiz-
ation building where no focal institution is available or seems appropriate
for the task. The main alternative for co-operation available at the time to
Canada and the United States was likely that of ad hoc co-operation—that
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is, non-institutionalized, bilateral co-operation in the absence of an IO.
Canadian actors sought to avoid non-institutionalized approaches to ad-
dressing cross-border water issues with the United States for fear that re-
sults over the longer run would be to Canada’s disadvantage.” In Jupille
and Snidal’s framework, institutional creation is the most risky and costly
of the options described. They note that, because “institutional creation is
difficult and costly, actors will pursue it only when the stakes are high.”*
The brief synopsis of the various Canada-US cross-border water challen-
ges provided above supports the view that a set of substantial issues re-
quired resolution, something that seems to have justified for both parties
the choice to take on the costs and risks of IO building.

While Canada eventually decided to participate in a binational com-
mission with the United States under US legislation, the Canadian side
of the IWC never fully reconciled itself to a commission whose scope
was limited to the Great Lakes and the St. Lawrence River. In March
1905, the Canadian IWC chairman and commissioners met to discuss
topics they wished to propose to their US counterparts for the IWC’s
consideration. Those matters included the waters of the Columbia River;
the St. Mary and Milk Rivers; the waters and streams emptying into
the Rainy River; the Saint John River and tributaries in New Brunswick
and Maine; the St. Croix River between Maine and New Brunswick; and
those of the Great Lakes and the St. Lawrence River. The range of this
work was indicative of Canada’s wider sense of what the commission’s
jurisdiction should have been.*

At a meeting of the commission in May 1905, the US side presented
a letter from the acting US attorney general confirming for US commis-
sioners that the wording of the River and Harbors Act, “ ‘including all of
the waters of the lakes and rivers whose natural outlet is by the River St.
Lawrence to the Atlantic Ocean’ [were] intended as a limitation to what
precedes them.™® The Canadian side’s approach of accepting the lim-
ited mandate while pressing for its modifications accurately reflected the
prime minister’s views as communicated to the first Canadian chairman
of the IWC, James Mabee. In June 1905, Prime Minister Laurier wrote
to Mabee that “it would be of no use to persist in our contention, and
the Government therefore are of the opinion that the commissioners had
better proceed even in this limited way.” However, in the next sentence the
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prime minister revealed his continued interest in addressing issues beyond
the Great Lakes—St. Lawrence system: “At the same time, the Canadian
Commissioners would do well to call the attention of the Commission to
the conditions of things which exist on the River St. John, and the neces-
sity of prompt joint action there.”

Over its relatively brief existence, the IWC carried out a wide range
of useful and important work that dealt not only with shared Canada-US
waters, but also international boundary delineation, the latter eventually
being carried out under a separate treaty.*” Along with boundary delinea-
tion work that would continue after the commencement of the BWT, the
IWC considered and made recommendations to the Canadian and US
governments on matters that included: diversion of waters at Sault Ste.
Marie; operation and impact of the Chicago Diversion; the use and ap-
portionment of waters at Niagara Falls; construction of regulatory works
on the Richelieu River; construction of the Detroit River tunnel; regula-
tion of Lake Erie levels; tunnel and inlet pier construction for the city of
Buffalo’s waterworks; and construction of a diversion for power genera-
tion affecting Rainy River and Lake of the Woods. While the IWC carried
out groundbreaking work to help Canada and the United States address
cross-border water issues, one of the more interesting plotlines of this per-
iod involves the continued pressure to expand the IWC’s jurisdiction, in
essence an effort at incremental IO change.

In February 1906, reporting to George C. Gibbons, the new chairman
of the Canadian side following Mabee’s appointment to the Ontario bench,
Canadian commissioner Louis Coste summarized a conversation with
Canada’s minister of public works: “Mr. Hyman is of the opinion that the
full Commission should investigate all questions touching international
waterways—agree if we can—and report fully to the two Governments
facts, causes and effects, and suggest rules, regulations, even treaties—in
a word—suggest a policy.™ At the IWC’s meeting in Toronto in early
March, a window began to open for Canada to expand commission juris-
diction when the US chairman of the IWC presented a letter from the US
secretary of state suggesting the possibility of a treaty for the use of waters
at Niagara Falls:
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It seems desirable, therefore, to press forward the negocia-
tion [sic] for such an agreement without any avoidable delay.
May I ask you to ascertain whether the Joint Commission is
now prepared to make such a report as may furnish the ba-
sis upon which the State Department and the [British] Am-
bassador may take up and proceed with the negociation?**

Niagara Falls seems to have represented for the United States a distinct kind
of water issue, one in which not only powerful competing interests existed
for the use of the resource on both sides of the border, but that included
a pressing need to protect the unique beauty of the Falls themselves, a
powerful public idea and something that offered leverage to the Canadian
side. While the Canadians might have shared US views about the beauty
of Niagara Falls, they also understood the Falls as part of a broader suite of
water challenges, something that contributed to their sense that a general
arrangement was needed for the settlement of all Canada-US water issues,
including Niagara.

Late March 1906 found the Canadian side working up a set of stra-
tegic resolutions for presentation to their US counterparts for adoption that
attempted to take advantage of the opening presented by the US interest
in a separate treaty for Niagara Falls. While the resolutions touched on
the Falls, their broader intent was for a comprehensive deal on all shared
Canada-US waters. Accordingly, the draft Canadian resolutions began:
“Whereas in the opinion of the Commission it is desirable that the whole
question of uses and diversions of water adjacent to the boundary line be-
tween the United States and Canada should be settled by a treaty between
the United States and Great Britain.” The points that followed outlined
broad principles, specifically: the paramountcy of water for navigation and
the allowance for diversions for domestic purposes and the service of locks;
allotment in equal proportion for diversions for uses that did not affect
navigation; a declaration that diversions such as that at Chicago would
be “wrong in principle” and prohibited in the future; limitation of flows
at Chicago to 10,000 cubic feet per second; the importance of the scenic
beauty of Niagara Falls and their value in power generation; and limitations
on Canadian and US diversions at Niagara Falls and tributary waters.*s
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In April 1906, in advance of the approaching IWC meeting, the
Canadian side shared its resolutions with its US counterparts, including US
commissioner George Clinton. On April 17, Gibbons received a sympathet-
ic review of the resolutions from Clinton: “I received a copy of the resolu-
tions and find that the general principles announced in them is in accord-
ance with my ideas and I believe with those of [US chairman] Colonel Ernst
and [US commissioner] Mr. Wisner.” Similarly, in his response to the
Canadian secretary of the IWC, Clinton expressed similar personal views,
noting “the general principles enunciated seem to be proper and within our
jurisdiction.” He closed by saying “you will understand that I am simply
giving my personal opinion and that this is not an official letter.™*

Gibbons presented a slightly modified set of resolutions at the 26-28
April 1906 meeting of the IWC. The reaction of US chairman Ernst dif-
fered somewhat to that of Commissioner Clinton. Ernst objected to the
resolutions on the grounds that they “went beyond the jurisdiction con-
ferred upon the American members and beyond the scope of their func-
tions.”™ Gibbons pressed the case, indicating that “the Canadian Section
was not prepared to recommend a treaty covering Niagara Falls alone, but
desired that all other questions arising on the boundary waters should be
considered at the same time.”® The Canadian side’s efforts to engage US
interest in Niagara Falls as part of a broader and more formal waterways
arrangement made some tentative headway by getting their ideas before the
Canadian and US governments. On April 28, the IWC sought to agree on a
report on Niagara Falls with the US chairman expressing his side’s interest
in joint action on them, while the Canadian side continued “to express
the strong view that all matters referred to in the resolutions presented by
them at the meeting 26th inst. should be dealt with as a whole.”' The even-
tual binational report to the governments, issued 3 May 1906, outlined the
importance of the Falls, set limits for diversions on the Canadian and US
sides, set a maximum discharge for the Chicago drainage canal, and rec-
ommended that these measures be reflected in a treaty. The report went on
to note, among other things, that while the Canadian Section concurred
with the above measures, any treaty dealing with Niagara Falls “should
also establish the principles applicable to all diversions or uses of water ad-
jacent to the international boundary and of all streams which flow across
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the boundary.” There followed the Canadian resolutions and the US side’s
opinion that they fell outside of the commission’s legislated scope.

It is worth observing that the historical record shows some openness
from the US side regarding Canada’s interest in expanding the commis-
sion’s scope. As it was, the US attorney general’s interpretation of the US
legislation simply amounted to a binding constraint on the US commis-
sioners. As seen, US commissioner Clinton was sympathetic, atleaston a
personal level, to the objective of expanded scope for the IWC. Regarding
the Canadian resolutions, Clinton wrote to US chairman Ernst urging
“some intimation from the Secretary of State as to his views regarding
the extent to which it would be proper for us to go, in laying down prin-
ciples which will apply to other boundary waters than those included in
the St. Lawrence system.” Clinton’s particular willingness to engage on
the question of scope can also be seen in his report to US colleagues at an
October 1905 meeting of the US side, during which he summarized his
earlier meeting with Secretary of War Taft. Clinton had raised Canada’s
expectations around scope expansion for the IWC, to which Taft re-
sponded with an endorsement of the US attorney general’s views on juris-
diction, though he added that he felt the jurisdictional limits would be
extended or further clarified, a position that may well have contributed to
Clinton’s receptivity to Canada’s views.>* Finally, the US side’s December
1906 progress report pointed out that

the Canadian government has from the beginning desired
that the Commission should consider all questions which
may arise concerning the international waters from the At-
lantic to the Pacific. To enable the American members to do
this, further legislation by Congress is necessary. It would
seem proper to comply with the wishes of the Canadian
government in this respect.”

All of this to say that while the Canadian commissioners certainly pressed
actively to have the IWC’s scope expanded, it was also the case that the
US side had not foreclosed on the matter but was awaiting higher-level
direction that could enable the IWC to address it. As it was, the US side felt
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unable to disregard the US attorney general’s interpretation of the legis-
lation, a reasonable enough position.

Annus Mirabilis

Canadian pressure to expand the IWC’s scope and formally adopt a set of
general principles for governing the use of shared Canadian and US waters
was showing some results in the spring of 1906. That year would prove to
be an important one in putting the two countries on track for negotiations
over what would eventually be the BWT. The United States found itself
agreeing to a modest expansion in the commission’s scope, if on an appar-
ently ad hoc basis, when faced with the challenge of an application from
the Minnesota Canal and Power Company to divert waters that fell outside
of Great Lakes-St. Lawrence River drainage. The US decision to include in
this case waters from the Hudson Bay basin within the IWC’s scope would
contribute substantially to the cause of a broader treaty that embedded
core principles for the management of all international waterways.

The project proposed to divert water from the Birch Lake basin in
Minnesota for power generation, something with implications for the
Rainy River and the Lake of the Woods. The intention was to divert about
17 cubic metres of water per second (600 cubic feet per second) to generate
some 22,400 kilowatts (30,000 electrical horse power). In its joint report,
the commission noted it had been slowed in taking up the matter due to,
among other things, the fact that its jurisdiction “had been placed in some
doubt by the construction given by the Government of the United States
to the Act of Congress under which the Commission was organized,” but
that the jurisdictional hurdle had been removed with a supporting referral
from the US secretary of war.>® In May 1906, US Secretary of State Elihu
Root, responding to pressure to see the IWC take up the proposal, had
written to the secretary of war to request that referral.”” With this seem-
ingly small action, the US government had agreed that expanding the
commission’s scope was possible after all. The incremental step of modi-
fying the scope of an existing IO would lead to a key commission report
on the Minnesota Canal and Power Company, one that made a number of
important contributions to advancing a broader treaty.

50 David Whorley



In its examination of the case, the commission was clear that the pro-
ject would offend both the letter and the spirit of the Webster-Ashburton
Treaty in light of the impact expected on navigable waterways. It also
ventured into useful analysis of national rights to use water, finding that
international law had established that “the exercise of sovereign power
over waters within the jurisdiction of a country, cannot be questioned.”
But it went on to outline its sense that “it would seem that comity would
require that, in the absence of necessity, the sovereign power should not
be exercised to the injury of a friendly nation or of its citizens or sub-
jects, without the consent of that nation.”® The report’s reccommendations
noted that

as questions involving the same principles and difficulties,
liable to create friction, hostile feelings and reprisals, are li-
able to arise between the two countries, the Commission
would recommend that a treaty be entered into which shall
settle the rules and principles upon which all such ques-
tions may be peacefully and satisfactorily determined as
they arise.”

That treaty, it declared

should define the uses to which international waters may be
put by either country without the necessity of adjustment in
each instance by treaty, and would respectfully suggest that
such uses should be declared to be: (a) Use for domestic and
sanitary purposes. (b) Service of locks used for navigation
purposes. (c) The right to navigate.*

Finally, the IWC recommended that the proposed treaty “should prohibit
the permanent diversion of navigable streams which cross the inter-
national boundary or which form a part thereof, except upon adjustment
of the rights of all parties concerned by a permanent commission and with
its consent.™!

As 1906 drew to an end, both Canada and the United States were
moving to start negotiations on a waterways treaty that would embody
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certain principles under a permanent commission, principles based on
the earlier Canadian proposals, here transformed into joint recommen-
dations from the IWC. In December of that year, Secretary of State Root
forwarded Chandler Anderson—a New York lawyer who advised the State
Department and would come to play a decisive role in the eventual BWT—
the Canadian resolutions from the May 1906 IWC report on Niagara Falls
for review.®> While Anderson expressed certain reservations about some
of Canada’s proposals, he noted that

It would seem to be desirable that a commission should be
appointed to deal with all the questions arising with respect
to the use of boundary waters and waters tributary thereto
and flowing therefrom on both sides of the line, and that
the authority of such commission should be limited to the
applications of principles agreed upon by treaty.®*

On the Canadian side, George Gibbons pressed Prime Minister Laurier to
move forward with treaty negotiations, to which Laurier agreed. Clinton
and Gibbons were assigned lead roles for the United States and Canada,
respectively, in developing a new arrangement for the purposes of ad-
dressing Canada-US international water issues.**

With the decision to proceed with treaty negotiations, Canada and
the United States had ended one stage of their relationship as it pertained
to cross-border waterways institution building and entered another. In
Jupille and Snidal’s terms, in launching the IWC the parties had decided
to engage in institution building in the absence of an obvious focal organ-
ization for taking up matters pertaining to shared waterways. However,
as seen, IO creation and change can be complex and untidy. In this case,
Canada accepted the offer to participate in the establishment of an IO with
whose terms of reference it did not fully agree, but which proved a ser-
viceable enough arena in which to pursue its objectives as they pertained
to shared waters with the United States and whose mandate constraints
it sought to modify. That is, in some respects, the IWC period demon-
strates a mix of the various modes outlined by Jupille and Snider. It was
first and foremost a clear example of IO building, but that stage was fol-
lowed very quickly by efforts at IO change, seen in pressure to expand the
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organization’s scope, at least by the Canadians. When viewed in terms of
Jupille and Snidal’s framework, the decision to include within the IWC’s
scope work that pertained to the Hudson Bay basin looks like a satisfactory
IO —at least from the US point of view—Dbeing employed in a novel way in
an area that until that point had been beyond its formal competence. The
parties engaged in satisficing behaviour by modifying an existing IO that
had developed a certain stock of credibility as an emerging focal organiza-
tion. The employment of the IWC in this modestly innovative means of ad
hoc scope expansion is a variety of incremental change to the institutional
landscape, but, critically, one that would help to enable larger changes that
were not fully predictable when the US secretary of state made his request
to the secretary of war to refer the Minnesota Canal and Power Company
to the IWC.

Throughout, the IWC was not a passive object, but rather played an
important role in its own change. Jupille and Snidal note that “IOs them-
selves might be active players in processes of institutional change. In some
cases, IOs may position themselves in new areas of operations. This may
result from a desire to expand organizational goals . . . or from a ‘battle
of ideas” within the IO where internal norm entrepreneurs successfully
redefine an organization’s purpose.” The IWC, its relative newness at the
time notwithstanding, seems to have exemplified this process.

It is not the intention of this chapter to retell the details of the nego-
tiations that led to the specifics of the current treaty (see Denning in this
volume) or to review its structure in any detail. Yet even at the distance of
more than a century, it remains perhaps a debatable point as to whether
the BWT negotiations were an example of IO change or more fundamen-
tal IO creation. It is suggested here that, in its final form, the BWT is bet-
ter viewed as an incremental alteration on the then-existing institutional
landscape occupied by the IWC, and less the creation of a wholly new 10.5¢
However, the window was briefly open for something quite different from
the IWC, and was set out in the 1907 Clinton-Gibbons draft treaty. In the
end, though, the BWT and the IJC emerged as elements in a more modest
bilateral arrangement, one that shares much with the predecessor focal or-
ganization. The next section introduces and briefly reviews the surprising
1907 Clinton-Gibbons draft.
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Notes on a Road Not Taken

In the process of creating a new waterways treaty, a draft arrangement was
briefly considered that differed markedly from the eventual BWT, and was
a product of considerable deliberation by the Canadian and US negoti-
ators Gibbons and Clinton. It is intriguing to review the Clinton-Gibbons
draft (see Appendix 2 for the full text) and compare it to the final 1909
treaty as it contains elements for a more authoritative set of institutional
arrangements, more binding outcomes, and an international commission
with a greater decision-making role than the eventual IJC.”

Gibbons and Clinton signed off on the draft on 24 September 1907 be-
fore forwarding it to Secretary of State Root and Prime Minister Laurier.
The draft agreement makes an international commission the central de-
cision-making and advisory body for all matters of difference pertaining
to a wide range of subjects, boundary waters among them, and, unlike the
eventual BWT, might have established a positive obligation for the parties
to make referrals to it. The draft is brief, containing only seven articles, but
its scope is broad. Article i declares that Canada and the United States seek
to settle all matters existing or which may arise concerning

the use and diversion of boundary waters of the Unit-
ed States and Canada, and in relation to the protection of
fisheries therein, the improvement of navigable channels,
the location of the boundary line, the construction of new
channels for navigation, the improvement and maintenance
of levels therein, and the protection of the banks and shores
of such waters.

The draft also expresses the parties’ desire that navigation rules and the
rules for signal lights for vessels in boundary waters be uniform and that
boundary water uses, including power, should be “regulated by joint rules
of the United States and the Dominion of Canada, and that such rules must
be enforced by joint action of both countries.” Article v provides specif-
ic directions to the international commission on boundary delineation
through Lakes Ontario, Erie, St. Clair, and Huron, and connecting waters.
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Unlike the BWT, the Clinton-Gibbons draft makes no explicit distinc-
tion between waters that lay along the border and waters that flow across
it—a major difference. Both types are simply termed “boundary waters,”
which are defined in article iv as including “Lake Superior, Michigan,
Huron including Georgian Bay, St. Clair, Erie and Ontario; the connecting
and tributary waters of said lakes, the river St. Lawrence from its source to
the ocean; the Columbia River and all rivers and streams which cross the
boundary line between the Dominion of Canada and the United States,
and their tributaries.” The draft includes a prohibition on transboundary
pollution similar to that found in the 1909 treaty, an element of some fore-
sight. Clinton notes in his cover letter to Root transmitting the 1907 draft
that the anti-pollution language was inserted “to take care of cases which
are likely to arise in the future when the North West becomes more dense-
ly populated.” He then adds with a note of caution, “perhaps the language
is too strong.™®

As in the BWT, navigation is the paramount application for bound-
ary waters, save for domestic and sanitary uses. The hierarchy of uses set
out in the BWT is absent, though the central importance of navigation
compared to power and irrigation is maintained along with the commit-
ment that navigable boundary waters shall remain forever free for navi-
gation.” In instances where the use of power generation is permitted in
waters that lay along the border, the primacy of navigation is upheld and
“as far as possible, the right to use one half of the surplus waters avail-
able for power purposes shall be preserved to each country, its citizens
or subjects.” Similarly, for instances where diversion of boundary waters
for irrigation is permitted, navigation retains its priority, though unlike
the power generation provisions of article iv no clear allocation formula is
provided for the balance, only that “the rights of each country affected and
of its citizens and subjects be equitably protected.”

Article iv of the Clinton-Gibbons draft makes specific mention of
diversions related to Niagara Falls, limiting diversions from the Niagara
River and Lake Erie of more than 524 cubic metres per second (18,500
cubic feet per second) by the United States, and 1019 cubic metres per
second (36,000 cubic feet per second) by Canada. Here, Lake Erie is in-
cluded within the scope of source waters for diversion, whereas in the
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BWT, Lake Erie is mentioned only in terms of the objective of not appre-
ciably affecting the lake’s level.

The international commission outlined in the Clinton-Gibbons draft
differs noticeably from the IJC. Article i of the draft declares that the par-
ties, in seeking to settle questions existing or arising pertaining to the
wide range of matters covered in the article (noted above), deem it wise
“that a permanent international commission be appointed with full pow-
ers in the premises: therefore the high contracting parties agree that all
such questions and matters as they may arise shall be referred by them
to a commission to consist of six commissioners, three appointed by the
President of the United States, and three by his Britannic Majesty.” In re-
quiring that all matters as they arise be referred to the commission, article
i, in addition to laying out a wide range of matters for potential consider-
ation by the commission, might also have created a positive obligation for
the parties to refer matters of difference, something that is not the case
with the BWT.

Article iii of the 1907 draft treaty further delineates the international
commission’s decision-making authority, noting that “the commission
shall have the power to consider and determine all questions and matters
related to the subject specified in Article I which may be referred to it by
the High Contracting Parties,” perhaps suggesting some discretion on the
part of the parties in making referrals to the commission. On the other
hand, it is entirely possible to read article iii as supportive of a positive
obligation on the parties to refer under article i and conferring on the
commission the power to “consider and determine” once a matter has
been mandatorily referred to it. Whether article iii moderates the article i
obligation of the parties to refer matters as they may arise, what is clear is
that the commission’s role was not to be confined to reviewing, reporting,
and recommending, as was the case for the IWC. Clinton and Gibbons
intended the commission to decide questions of difference on a wide range
of matters.

The second part of article iii speaks again to the decision-making role
of the commission, along with its enforcement powers:

The decision of the Commission upon matters submitted to
it shall be enforced by the High Contracting Parties; and for
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the purpose of enforcing any rules and regulations, which
may be adopted by the Commission, pursuant to the pow-
ers conferred upon it by this treaty, the Commission may
exercise such police powers as may be vested in it by con-
current legislation of the United States and the Dominion
of Canada.

Commissioners under the Clinton-Gibbons draft are required to work im-
partially and “decide, to the best of their judgment and according to jus-
tice and equity, without feeling, favor or affection to their country, on all
matters as shall be laid before them,” similar to the provisions of the BWT.

Notably, and in contrast to the IJC, the draft agreement drives the
commission toward decision-making even in cases where a majority of
commissioners is unable to reach agreement. Article ii declares that “the
majority of commissioners shall have power to render a decision, but in
case a majority do not agree, the commission shall select an arbitrator or
arbitrators to whom the matters of difference may be referred and whose
decision shall be final.” For matters outside of those covered in article i,
article vi provides for similar arbitral appointment for matters referred
to the commission for decision. The BWT retains a vestigial element of
the Clinton-Gibbons provisions for an arbitral backstop in its unused—
and probably unusable—article x. There is capacity for the IJC to receive
referrals from the parties on matters beyond the scope of the treaty’s arti-
cle ix referral provisions. Article x directs the parties to refer to an “um-
pire” matters of difference on which the commission is unable to decide.
Whatever else it might be, article x is peripheral to the main work of the
IJC, and was probably destined to be so with its high barriers to use. In
contrast, the arbitral backstop measures in the Clinton-Gibbons draft per-
tained to the core decision-making areas of the commission. The commis-
sion that begins to emerge in the Clinton-Gibbons draft would certainly
have been something of a departure from the IWC, one with broad powers
of decision and with arbitral backstop provisions to ensure resolution of
questions. When viewed in terms of Jupille and Snidal’s framework the
new commission would have been a substantial alteration to the institu-
tional landscape indicative of a rejection of the IWC.
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On 15 October 1907 the US State Department forwarded the Clinton-
Gibbons draft to Chandler Anderson—encountered earlier—for review
and comment. His subsequent extensive recommendations to Secretary
of State Root, based on his concerns about the scope and authorities
set out in the draft document, substantially shaped the eventual treaty.
Anderson’s review and subsequent role as lead negotiator for the United
States—replacing Clinton in this capacity—arguably did more than any
other individual intervention to fashion a number of core elements of the
BWT as we have come to know them. In making this claim, it is not the
intention here to diminish the undeniably important role that George
Gibbons played in helping to bring about a comprehensive waterways
treaty between Canada and the United States, a view expressed by, among
others, Elihu Root. On this point Whitney notes about Gibbons that “of
all those connected with the events leading to the final Boundary Waters
Treaty, it was he who showed the greatest dedication to the adoption of
principles to govern water use in a treaty with a permanent joint commis-
sion to apply them.””

However, it was nevertheless Anderson’s decisive intervention in late
1907 that perhaps more than anything else transformed the Clinton-
Gibbons draft into the BWT. His efforts and successes with the BWT were
things for which Anderson apparently felt under appreciated. In 1910,
Anderson expressed some frustration in response to a congratulatory
letter he received about the completion of the BWT from Charles Henry
Butler, a lawyer and the reporter of decisions of the Supreme Court of
the United States. In his reply, Anderson informs Butler “that Mr. Root
always refers to this treaty as the Anderson-Gibbons Treaty,” and notes
further he was “much interested, but not altogether surprised” to learn
“that in Canada Mr. Gibbons is receiving entire credit for it. As a matter of
fact the original treaty was prepared by me without consultation with Mr.
Gibbons, and after being submitted to Mr. Root was forwarded to Gibbons
without change.” Anderson goes on to belittle Gibbons’s role further in his
reply to Butler.”! However unattractive Anderson’s bitterness might seem,
his asperity may be, in retrospect, understandable in light of the plaudits
given to Gibbons, and Anderson’s own publicly under-recognized role in
fashioning the BWT. Root was, himself, in fact, well aware of Anderson’s
central role in the resolution of a range of Anglo-American matters, and
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recognized his contributions in a letter to him in 1909 as Root was pre-
paring to leave the State Department to take up his role as US Senator for
New York:

Before leaving the office of Secretary of State, I wish to ex-
press to you the very high estimate which I put upon the
service you have rendered to the country in the negotia-
tions relating to the numerous questions between the Unit-
ed States and the British colonies in North America. The
successful conclusion of which has been reached in the ne-
gotiation upon the many widely different questions which
existed would have been impossible if it had not been for
your industry, clearness of vision and sound judgment.”

It is useful to review Anderson’s report on the Clinton-Gibbons draft
briefly given his impact on the final treaty.

Anderson’s December 1907 paper to the State Department is directed
primarily toward reducing the scope of the Clinton-Gibbons draft and cur-
tailing the authority of the international commission. He found that “the
extent of the jurisdiction proposed to be conferred upon this international
commission is in some ways without precedent.” Anderson advised the
elimination of fisheries and boundary demarcation from the scope of the
treaty since these matters were already under treaty negotiation elsewhere.
He expressed concern about the judicial authority that was proposed for
the commission, pointing out a development he viewed as worrying, be-
lieving that the judicial functions

show a notable departure from the course heretofore fol-
lowed by this Government in delegating by treaty judicial
powers to an international commission. In such treaties
it has been customary to limit the exercise of the judicial
powers of such a Commission to some particular question
already at issue and involving matters not wholly within
the jurisdiction of either of the parties to the treaty, or over
which neither of the parties alone had undisputed control.”
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The problems for Anderson lay in the fact that the Clinton-Gibbons draft
would extend authority of the international commission over waters that
were entirely within the United States, and within the competence of state
and federal authorities to manage, and that the draft treaty was open-end-
ed in granting the commission the power to decide on all matters of dif-
ference that might arise in the future.

With respect to the jurisdictional concern, Anderson noted that wat-
ers flowing across the boundary and waters tributary to boundary waters
were wholly within the jurisdiction of the individual parties. Similarly
he found that improvement of navigable channels, construction of new
channels, and riverbank and shoreline protection for boundary waters as
set out in the draft treaty were all matters for exclusive jurisdiction. He
recommended that the authority of the international commission be con-
fined to the uses of contiguous boundary waters—that is, waters that lay
along the international border, as would be subsequently defined in the
BWT. On this point Anderson drew a connection to the Chicago drainage
canal and the St. Mary and Milk Rivers, noting that if such waters were
to fall under the broad classification of boundary waters, as set out in the
Clinton-Gibbons draft, “the right of exclusive control over them would be
lost and Canadian consent to the diversion of them would be necessary.”
Opverall, given the scope of the Clinton-Gibbons draft, Anderson observed
that it was “unlikely that the approval of the Senate would be given to a
treaty delegating to an international commission such unrestricted pow-
ers over matters wholly within the borders of the United States.””* The US
Senate had long guarded its authorities and prerogatives pertaining to ad-
vice and consent with respect to treaties under article ii, section 2 of the
US Constitution, and had demonstrated some enthusiasm for amending
international agreements.”

Anderson also expressed concerns about the extent of the commis-
sion’s discretion, since it would be under-constrained by the terms of the
proposed agreement. He noted that in addition to the oath of office that
commissioners would be required to take, the only other provisions of
the treaty that would guide the commissioners in making decisions were
found in the series of principles contained in the draft, though he be-
lieved that these principles fell short in this respect. As seen, they tend-
ed to focus on the centrality of navigational uses in boundary waters,

60 David Whorley



non-interference with natural flow to the injury of the other party, and
a requirement for equitable treatment where diversions for irrigation are
allowed. In Anderson’s view, the draft treaty did not establish sufficient
guiding principles and therefore left “the commissioners free to adopt
their own ideas of justice and equity in the decision of questions arising
thereon, which practically amounts to a power to legislate.” He urged that
principles to guide the international commission not be left to the dis-
cretion of the commission itself but rather be agreed to in advance by the
parties and incorporated in the treaty, and he was particularly interested
in an order of precedence for various uses of boundary waters.”

Anderson’s views decisively influenced the outlook of the US govern-
ment, particularly those of Secretary of State Root. The eventual BWT
differentiated between boundary waters and waters flowing across the
boundary (with limited roles for the IJC with respect to the latter), made
provision for special agreements by the parties, and clarified the obliga-
tions around referrals. The IJC’s judicial function is limited to uses, diver-
sions, and obstructions in boundary waters. The BWT’s article x arbitral
powers for matters falling outside of the article ix referral provisions have
never been engaged, and would be challenging to use even if the parties
were ever to be so inclined given that, among other things, their use would
require the advice and consent of the US Senate and approval from the
Canadian governor in council.

In the 1907 draft, the negotiators took IO creation in a direction that
simply was not feasible for the US government, suggesting that Clinton
seemed to misjudge the intentions of the State Department and the pol-
itical space that was available for him to work within. It is interesting
to compare Clinton’s sanguine outlook about the power of the commis-
sion described in the draft text to the somewhat alarmed response from
Anderson. In a letter to Root, Clinton observes:

The decisions of the commission will, therefore, necessarily
be the law of the land, so far as they do not contravene acts
of Congress or the rights of individuals protected by the
Constitution. Nevertheless, the action of Congress would
be necessary from time to time to enable the commission
to perform its duties, and the questions which may come
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before the commission may be of such a nature as to require
legislation to enforce them. It would seem to me that such a
treaty, being an international obligation, can hardly be ig-
nored by Congress and the legislation necessary to preserve
the good faith of the United States, by carrying out the de-
cisions of the commission, will be forthcoming, almost as a
matter of course.”’

In retrospect, the United States was ultimately more interested in IO
modification rather than more comprehensive redesign and construc-
tion efforts, something it viewed as unnecessarily risky. As expressed by
Anderson, the US concerns centred on the extensive power of the new or-
ganization, loss of US sovereignty, and the potentially unfavourable and/
or unpredictable distributional consequences that could have resulted for
the United States. Jupille and Snidal point out that “actors must also be
willing to tolerate the potentially substantial risk of opening the Pandora’s
Box of institutional creation, unmoored as it is from existing institu-
tions.””® On this point, in reviewing the Clinton-Gibbons draft, Anderson
moved forcefully in essentially urging the secretary of state to slam that
box shut and drive toward a more limited treaty, something with a greater
resemblance to the status quo arrangement under the IWC.

Conclusion

While not the destination initially intended by Canadian and US negoti-
ators, in light of the BWT’s subsequent record, the change in direction was
perhaps no bad thing for the two countries. Anderson’s intervention can
be seen as a prudent move that has, on reflection, benefited both Canada
and the United States. In its relative modesty, the BWT shares much with
the IWC, and it is here that the distinction between institutional change
and institutional creation becomes murky, a point allowed by Jupille and
Snidal.”® The experience of arriving at a more modest international ar-
rangement demonstrates some of the potential risks involved in IO cre-
ation. In this case the United States found itself flirting briefly with the
prospects of a powerful and under-constrained international commis-
sion and what it viewed as unacceptable risks to sovereignty. It moved
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accordingly to mitigate those risks by seeking to fashion a more limited
agreement.

There are clear continuities between the BWT and the IWC, including
substantial scope for discretion by the parties and more-limited commis-
sion powers. Yet the two organizations are different. The IJC is certainly
vested with broader authorities compared to its predecessor IO, but it is
by no means the powerful decision-making commission at the heart of
the 1907 Clinton-Gibbons draft. In the end, the BTW and its commission
seem more like the products of incremental changes that built upon the
experience of the IWC era rather than a substantial rejection of it. While
the IJC is a less powerful and far-reaching commission than that contem-
plated in 1907, with its reduced authorities and protections for sovereignty
of the parties, the IJC, like the IWC before it, instantiates the important
feature of flexibility.

More than a century after the current treaty was fashioned, it is diffi-
cult to say that something like the Clinton-Gibbons draft, with its broad
scope and stronger commission, would have rendered better service or
enjoyed the same longevity as the BWT. A more authoritative commission
framed primarily as a decision-making organization with a broad man-
date, and that obliged the parties to refer questions to it for binding resolu-
tion might well have been able to render a decision that satisfied a particu-
lar interest to a water dispute at any particular moment. However, it seems
doubtful that such an IO would necessarily have been better than the cur-
rent arrangement, particularly if a goal is to promote stable and amicable
relations in the resolution of disputes over the longer run. It seems more
probable that something like the Clinton-Gibbons draft, if adopted, would
have failed long ago, probably after imposing an unacceptable loss on one
of the parties in a polarizing win-lose outcome, though such speculative
history is a perilous undertaking and always open to question.

This brief review of the institutional choices that brought Canada and
the United States eventually to the BWT also points to the fact that the
people involved mattered, and that different principal actors would prob-
ably have brought about different outcomes. Again, the perils of specu-
lative history notwithstanding, we can ask: What outcomes might have
emerged had Canada’s first chairman of the IWC, James Mabee, not been
appointed to the bench, thereby creating an opportunity for the arrival of
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George Gibbons? Would Mabee have been as determined as Gibbons in
pressing for a comprehensive waterways treaty? Similarly, on the US side
the shift from Clinton to Anderson in the role of lead negotiator perhaps
did more than any other single thing to bring about the now-familiar fea-
tures of the BWT.

In the Minnesota Canal and Power Company case, the IWC noted the
friendly nature of the Canada-US relationship and that a waterways treaty
should emerge from this circumstance. Canada and the United States con-
tinue to enjoy the benefits of a long and peaceful relationship, one that is
perhaps without equal in the world. As Thompson and Randall note, “no
other pair of neighbors can claim as successful and mutually prosperous
relationship as has evolved between the United States and Canada over the
past two hundred years. The countries share not only a continent but also
an interwoven culture, political, and economic heritage.” It is perhaps
specifically because of this closeness that a modest and flexible arrange-
ment like the BWT has been able to function as well as it has. The treaty is
both symptomatic of the friendly binational relationship and an ongoing
contributor to its continuation.

While the temptation to create a stronger or more authoritative
institution may persist for some, the IJC has over the course of its long life
become a key focal organization for helping to prevent and resolve Canada-
US water conflicts. Nonetheless, it may be possible to imagine again
incremental change to the current BWT/IJC arrangement. However, short
of a crisis, and with the stock of credibility that resides in the commission
and the treaty, it is difficult to envisage the parties embarking on a major
alteration to the institutional landscape in the foreseeable future.
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