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The Roots of Inequality: Sesmaria
Land Grants in Colonial Brazil

Carmen Alveal

The inequalities and injustice that pervade land ownership and occupation in
Brazil are notorious. While much of the population (in both urban and rural
areas) lives in precarious conditions with no official title to the land on which
they live, a very small minority owns vast estates and the wealth and influence
that go with them.! This inequality permeates every aspect of social, political, and
cultural life in the country. Numerous studies have emphasized the importance
of examining colonial land legacies to better understand their impact on present-
day realities. Tania Murray Li, Ann Stoler, and Brenna Bhandar have, from dif-
ferent perspectives, considered how the race and social class of the individuals
involved in agrarian conflicts influenced property rights and judicial decisions.?
These factors have had, and continue to have, a very significant role in land rights
in Brazil, particularly given the close social ties between the Brazilian judiciary
and landowning classes and corporations.

The origin and development of land inequality in Brazil is closely related to
the system of sesmaria land grants, which the Portuguese colonizers introduced
into the country in the mid-sixteenth century.’ The Portuguese jurist Marcello
Caetano states that the social reality of the Portuguese colonization of Brazil led
to distortion of the key principles underlying the original concept sesmaria, and
Delmiro dos Santos has described the way in which the application of the ses-
maria regime in the colony led to the creation of a dominant group of landowners
(landlords) who controlled immense swaths of land.* Sesmarias can be broadly
described as a conditional right to occupy land in return for cultivating it. They
were introduced in Portugal in 1375, as a response to the social and econom-
ic ravages of the plague. Rural areas had suffered drastic depopulation. Crops
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withered in the fields and there was a persistent threat of food shortages in the
towns and cities. In order to re-establish agricultural production, the Portuguese
Crown issued sesmarias granting those who cultivated land lifelong rights to re-
main on it.?

With the expansion of Portuguese control over overseas territories in the
sixteenth century, the Crown applied the system of sesmarias to the use and oc-
cupation of newly settled land. However, the attempt to impose the Portuguese
model of sesmaria onto a vastly different territorial and social reality proved, in
the long run, to be unworkable. Marcia Motta, in her work Right to Land in Brazil,
describes in detail many of the serious problems that ensued in Portuguese
America.®

Essentially, while sesmarias in Portugal were focused on the need to en-
sure agricultural production, in Portuguese America there were other pressing
concerns. The territory was vast and sparsely populated by Indigenous people.
Rival European powers were seeking to expand their possessions on the con-
tinent and there was an ever-present threat of invasion by other Europeans. The
Indigenous populations in some areas were hostile to the Portuguese presence
and engaged in armed conflict. The Crown’s overriding aim was to ensure that
its vast territory was occupied and secured against incursion. To that end, many
of the sesmaria grants conferred in Brazil, particularly during the early years of
colonization, were over very large areas of land that, in practice, were impossible
for grantees to cultivate. Many of these grants were made to Portuguese nobles or
others who had connections with the Crown or who had played key roles in the
conquest and colonization of territory. Cultivation was not the primary objective
of these individuals. The large land grants conferred social status and influence
and considerable political power, akin to that of the seigneurial class in ancien
régime Europe.”

The Portuguese Crown needed to ensure that it had allies in the colony who
would defend its interests. That, to a very large extent, meant drawing on a rela-
tively small group of people—namely, the fidalgos, Portuguese nobles, loyal to the
Crown, who had access to the necessary social, political, and military means with
which to exercise control in the colony.® Fidalgos were appointed to key posts,
such as capitdo-mor (administrative and military governance), ouvidor (adminis-
tration of justice), and provedor (administration and collection of taxes and other
revenue).

Many fidalgos were granted sesmarias over vast areas of land as a reward
for their services (or to ensure their continued loyalty). As the land area of the
colony increased following further incursions into the hinterland and successful
military campaigns against Indigenous populations, this practice of granting
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sesmarias as a mercé (benefit) was widened to include land grants as a reward
conferred on soldiers and other Crown agents in recognition for their service.’

The granting of sesmarias as a mercé had important consequences. In its
original form in Portugal, the sesmaria was a conditional land grant—the main
condition being that the grantee was to cultivate the land in order to ensure an
adequate supply of agricultural produce to population centres. The fidalgos in
Portuguese America, however, did not, in the main, consider themselves bound
by this requirement. They were “nobles,” born to rule over others and to reap the
benefits of social position and prestige. For these individuals, the purpose of an
extensive sesmaria grant in the colony was to enable them to exercise their role
as seigneurs (major landowners), as their forefathers had done in Portugal, with
others cultivating the land for their benefit and subject to their control."” Those
who received land grants in reward for services rendered (e.g., army officers) were
also inclined to this world view. They did not see themselves as the holders of a
conditional grant. In their minds, they had the status of owners above the law,
although in legal terms that clearly was not the case.

For a while, the system appeared to be working in some areas. The territory
was vast and there was no shortage of fertile land. New settlers arriving in the
colony, from Portugal and elsewhere in the empire, simply set up home in areas
that were unoccupied, without the need to obtain any formal instrument or with-
out knowledge of how to request a formal land title, and began to cultivate the
land, mainly for their own subsistence. In many cases, they settled on land that
had already been granted in sesmaria to another party. They were commonly re-
ferred to as posseiros (squatters) or lavradores (peasant-farmers). Over time, their
number increased significantly. Other forms of land occupation emerged. For ex-
ample, it was common practice for slave owners to give slaves (and former slaves)
an area of land to cultivate for subsistence."! This coexistence of various forms
of occupation and use of land became an established custom that was widely
recognized in the colony, but was never reflected in legislation or the formal rules
governing sesmarias.

The fidalgos and other major landowners, considering themselves to be land-
lords (senhores da terra) believed that the posseiros, lavradores, and other dwellers
on “their” land were under a social and moral duty to pay rent (rendas) and yield,
just as in the ancien régime. Charging rendas and yield was technically illegal
under the applicable sesmaria legislation, but it was a widespread practice and
was, in the main, tolerated, at least when the seigneurs were not excessive in their
demands."? Jurist Paulo Grossi has stated that ownership of land is, above else,
a matter of “mentality.”* The powerful senhores da terra who held vast sesmaria
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land grants were in fact the holders of conditional land titles, but their mental
construct was such that they had special ownership rights over land and people."

As the number of new arrivals to the colony continued to increase, so did
the demand for land. That led to considerable conflict over land rights. When, in
the eighteenth century, there was a shift away from cattle rearing and agricultur-
al production toward large-scale sugar production and the mining of precious
minerals, the senhores da terra sought to interfere directly in the established cus-
tomary rights of dwellers who had no formal instrument. They used their wealth
and influence to evict posseiros and lavradores and usurped the rights of the
holders of small-scale sesmarias. Research into the historical records, particu-
larly petitions filed to the Overseas Council (Conselho Ultramarino) in Lisbon
and other correspondence exchanged between holders of sesmaria grants and
the central authorities in Portugal, has revealed the extent of the bitter conflict
that ensued between powerful senhores da terra and less influential sesmeiros."”®
Some sesmeiros fought long and hard for recognition of their rights, occasionally
with the support of local municipal authorities. Ultimately, however, the more
socially and economically powerful landholders prevailed, and tens of thousands
of sesmeiros, posseiros, and lavradores (the precise number is impossible to calcu-
late) were unlawfully deprived of their land rights. The Crown was initially slow
to intervene and when, from the 1750s onward, it made more serious attempts to
tackle the gross violations being perpetrated in the colony, its efforts had limited
success.'®

In fact, the system of sesmarias, highly bureaucratic as it was, was weighted
against less privileged members of colonial society. Settlers who wished to secure
a definitive grant of a sesmaria were under a duty to cultivate the land following
the provisional grant. These provisional grants were often very vaguely worded,
and the precise area of the land unclear. The sesmeiros were required to arrange
for formal measurement and demarcation (a complex and time-consuming pro-
cess they had to pay for themselves) and then submit a petition to the king in
Lisbon in order to receive formal and definitive land title."”

The way in which the system was administered also made life difficult for
many sesmeiros. The Portuguese Crown sought to maintain ultimate control over
colonial territories by establishing administrative bodies that had overlapping
jurisdiction.” This meant that much of the work done by these bodies involved
overseeing each other. In the case of sesmarias, captains-major (capitdo-mor),
revenue officials (provedores), legal ombudsmen (ouvidores), and local coun-
cils (concelhos or camaras municipais) were all involved in the administration
of grants of sesmaria and frequently clashed over the question which measures
were to be implemented, and how. Captains-major (governors) tended to be
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more concerned with security issues above all else and more inclined than other
authorities to defend and even encourage occupation of land by undocumented
posseiros and lavradores, because occupation of the land was a means of deterring
invasions by foreign powers and Indigenous groups. The Crown, later, was more
resistant to grants of sesmarias over large areas of land when the scale of the
grants risked conflict with existing settlers.” Captains-major tended to be more
aligned with local interests, which often clashed with centralized Crown poli-
cies.” Provedores, on the other hand, were usually focused on raising revenue for
the Crown, even when that meant undermining established (but undocumented)
land rights or demanding a high level of payments from sesmeiros. Ouvidores
jealously guarded their prerogatives of demarcating sesmaria land, in legal law-
suits (and charging the respective fees), but they had several other legal duties,
over and above their function of dealing with sesmaria disputes and demarca-
tions, and in practice they were unable to effectively meet the demand for land
measurement. The demarcation process was unwieldy and involved travelling to
remote areas and then walking around vast areas of land. Demarcation disputes
were common and ouvidores quite often found themselves embroiled in bitter
conflicts, with threats of violence or intimidation. Despite the substantial fees
they were entitled to charge, it was not uncommon for ouvidores to avoid exercis-
ing their duties far away from urban centres.”

Given these limitations on the exercise of the functions of the centralized
colonial authorities, much of the work of administering sesmarias in rural areas
was left to local town councils, known as cdmaras municipais or concelhos.
Members of the council sat as judges (known as juizes ordindrios and without a
formal law degree), dealing with local issues, including land disputes. Frequently,
the geographical location of the councils and the consequent difficulties in com-
municating with the rest of the empire led to their developing distinct styles of
governing and administering justice, which was sometimes out of step with of-
ficial Crown policy. In larger towns, many of the councils were controlled by
groups of local landholders, who used their position to expand their own power
and influence.”” In smaller towns and more remote areas, councils were often less
homogenous in terms of their composition, with several illiterate members, as
well as those from less privileged backgrounds, holding judicial office as juizes
ordindrios.”* However, these smaller councils generally had less political leverage
and were less able to effectively resist interference by colonial authorities or major
landowners (senhores de terras).

The disparate nature of the councils meant that there was often a signifi-
cant variation in their application of the rules on sesmarias and other land-re-
lated legislation. The juizes ordindrios frequently relied on local customs when
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interpreting the statutory provisions, applying a case-by-case approach that was
typical of the ancien régime.** In Portuguese America, custom-based rules were
particularly important, given that it was not easy to apply Portuguese legal codes
to a very different local reality, and also because there was still a huge influence
of the ius commune.” These customs and the ius commune included acceptance
of the simultaneous existence of various forms of conditional property rights
(both documented and otherwise) over the same area of land. From early col-
onial times the notion of the property rights over land (propriedade senhorial)
held by major landowners (the senhores da terra), often extending over vast areas,
coexisted with the notion of conditional property rights, including sesmarias
and the informal rights of posseiros, lavradores, former slaves, and Indigenous
inhabitants.”® On the other hand, there was, as we saw earlier, widespread social
acceptance of the right of the senhores da terra to demand payment (rendas) from
posseiros, lavradores, and others, even though the practice was prohibited by the
applicable rules.

Throughout much of the colonial period, the courts upheld and sought to
protect the custom-based rights of undocumented posseiros and lavradores to
remain on the land. However, the advent of mineral and gold prospecting, par-
ticularly in the eighteenth century, led to an increased demand by the senhores de
terra for unrestricted access to land. This in turn led to a surge in conflicts over
land rights, including frequent allegations by smaller sesmeiros that their rights
were being usurped by the senhores de terra. The local councils were, in the main,
unable to curb illegal conduct by powerful senhores da terra. The individuals
in question succeeded in consolidating their power either through violence or
through influence trafficking with higher courts and the general government.
Archived case records of local litigation and petitions submitted to the author-
ities in Lisbon reveal the extent to which small-scale sesmeiros and peasant-farm-
ers (lavradores) were subjected to the greater power and influence of the senhores
de terras. As a result, many “undocumented” inhabitants, including sesmeiros
who had not been able to obtain royal confirmation of their definitive grant, were
expelled from land their families had cultivated for generations.”

The divergent nature of the local councils was a source of concern for coloni-
al authorities, and in the seventeenth century, in a drive to increase control over
the territory, the Crown appointed circuit judges (juizes de fora) to sit in the prin-
cipal towns and cities for three-year periods.*® While their duties were initially
limited to Crown revenue matters, these judges soon extended their jurisdiction
to cover all types of lawsuits, including land issues. According to the Brazilian re-
searcher Maria Fernanda Bicalho, historians have generally viewed these judges
as agents of the Crown who were frequently at odds with municipal authorities,
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but it can also be argued that they played a valuable role in standardizing (and
thus rendering more effective) the sometimes confusing legal and administrative
parameters issued from Portugal

The Crown also established an appellate court—the Tribunal de Relagdo,
the highest-instance court in colonial Brazil, sitting in Salvador (from 1609 on-
ward) and, much later (beginning in 1750), in Rio de Janeiro. Appeals were per-
mitted to the Overseas Council—or Conselho Ultramarino—in Lisbon and to
the Portuguese Supreme Court (Casa da Suplicagdo) and the Royal High Court
(Desembargo do Pa¢o).** Many individuals bypassed the first-instance courts
and submitted their case directly either to the Tribunal da Relagdo or one of the
appellate courts in Lisbon, or even directly to the king.

There was considerable rivalry between the courts (particularly between
the juizes ordindrios, the juizes de fora, and the Court of Appeal (Tribunal da
Relagdo), and frequent disputes as to jurisdiction. In practice, it was difficult for
most sesmeiros to file proceedings before any court other than the local council
(camara municipal), and there are few recorded instances of ordinary sesmeiros
successfully challenging powerful landowners before the higher courts.

The lack of effective recourse to justice meant that some individuals took the
law into their own hands, while many others were simply deprived of their rights
because they had no means of enforcing them.

Case Study: The Guedes de Brito Family

One of the main aims of historical research into sesmarias is to examine how the
legal rules worked (or failed to work) in real life. That involves detailed investiga-
tion of the original legislation, the deeds of sesmaria, the records of cases filed be-
fore the courts, petitions submitted to central authorities in Lisbon, correspond-
ence exchanged between administrative authorities in Brazil and the Portuguese
Crown and Overseas Council, as well as first-hand accounts by contemporaries
of events in the colony. One of the most striking histories pieced together by
researchers, using the sources referred to above, is that of the Guedes de Brito
family, a history that is in many ways emblematic of the failings and injustices of
the sesmaria system in Brazil.

A manuscript stored at the National Library of Rio de Janeiro traces back
through time a bitter land dispute that had persisted for decades in colonial
Brazil. The document is a petition sent by the municipal council of Jacobina
(Bahia Captaincy) in the late 1770s to Queen Dona Maria I (1777-1816).**

In its petition, the council described the harassment and violence perpetrated
against local sesmeiros by the agents of an individual known as Dona Francisca
Joana Josefa da Camara Coutinho, the widow of Manoel de Saldanha da Gama.??
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It was discovered from the records that in fact sesmeiros and other local in-
habitants had been the victims of a concerted campaign of harassment that had
started over fifty years earlier, perpetrated by the first wife of Manoel de Saldanha
da Gama, Dona Joana da Silva Guedes deBrito. Further analysis of the document
revealed that the problems had in fact begun with the actions of Joana’s grand-
father, Antonio Guedes deBrito.

Antonio Guedes de Brito (ca. 1627-94) was a notorious Indian-hunter who
was given the title by the colonial authorities to the land he seized. He was grant-
ed several sesmarias that were registered in the Books of the Treasury in Salvador,
but they were never formally confirmed in Portugal.

In fact, he obtained his first sesmaria in 1652, as a reward for military
services, after he had “pacified most of the savage people” and had “spent a lot
of money” doing so. On the basis that “there were pasture lands between the
Tayaihu and Caguaohe hills that had never been populated,” and since Antonio
Guedes and his father “possessed wealth and many cattle,” the colonial treasurer
(provedor-mor) granted them an area of eight leagues each (approximately 1,118
square kilometres) “as it is merited, on the grounds of their financial capacity and
the benefit to the common good.”*

Antonio Guedes, together with his father, obtained a second sesmaria in
1655.>* The historian Luiz Alberto Moniz Bandeira states that the Guedes de
Brito family filed their applications for sesmaria land on the basis of a need to
graze cattle (i.e., that they were going to use the land for agricultural purposes),
whereas in truth their real interest was to obtain access to areas where there was a
potential for mining.* In the light of the assets that the Guedes de Brito declared
in their application, the colonial treasurer decided that they had sufficient means
to adequately cultivate the land, and again he had no hesitation in granting the
application.

Antonio Guedes de Brito continued to wage war against Indigenous people
and to hunt fugitive slaves who fled to quilombos.*® This increased his prestige
with the colonial authorities. He is also reported to have fought against Dutch
forces in northeastern Brazil and to have led several expeditions into the hinter-
land to expand colonial territory.”” He commanded what was, in effect, a private
army, paying the wages of the troops from his personal resources.

The area of land held by Guedes de Brito in sesmaria was enormous, even
by the standards of the time. The Filipinas Ordinances (Ordenagdes Filipinas) of
1603 did not place any limit on the scale of grants, merely stating that the area of
land granted should be commensurate with the sesmeiro’s capacity to cultivate
it. It was perfectly consistent with colonial policy at that time to grant Antonio
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Guedes de Brito, a wealthy soldier who owned livestock and had a solid record of
enslaving or expelling Indigenous people, all the land he requested.

In 1663, Antonio Guedes de Brito applied for a third sesmaria, this time
jointly with Bernardo Vieira Ravasco, a former military officer who, interesting-
ly, had been the secretary of state who registered Brito’s two earlier sesmarias in
the treasury records in Salvador. Brito and Ravasco justified their application
on the grounds that the land they sought, in the hinterland, could be used for
cattle rearing and crops and that they were prepared to cultivate it at their own
expense. This, they argued, would be of great benefit to the royal treasury and the
common good (the same grounds Brito had used for his previous applications).
The application was successful, and they were granted a sesmaria over land ex-
tending from the source of the River Itapicuru up to the Sdo Francisco River, and
“also as many leagues as there are from the source of the Tapicuru to that of the
Paraguasst” (a distance of approximately 250 kilometres).*®

None of the three sesmarias granted to Antonio Guedes de Brito were con-
firmed by the king in Portugal, which means that they were not completely legal-
ly valid, and could therefore be foreclosed by the Crown. This, however, did not
prevent Antonio Guedes de Brito from becoming one of the largest landowners
(senhores de terra) in the colony. In addition to amassing vast areas of land, he
was awarded a series of military honours, including the titles of sergeant major
(sargento-mor) and field marshal (mestre de campo).” In January 1671, he inher-
ited title to a notary public’s office—a highly strategic position in the colonial
administration. Later, in 1679 he became a knight of the realm (fidalgo cavaleiro
da casa real) by royal appointment, definitively establishing himself as a member
of the colonial nobility.*

Antoénio Guedes da Silva married Guiomar Ximenes de Aragio in 1677, but
they produced no heirs. He did, however, father a daughter, out of wedlock, by
an Indigenous woman named Serafina de Sousa Dormundo. He appointed the
child, Isabel Maria Guedes da Silva, his official heir. Following Antonio’s sudden
death in around 1692 (the exact date is unknown) Isabel inherited her father’s
fortune.

Isabel Maria Guedes da Silva grew up and married Colonel Antonio da Silva
Pimentel, who also owned a considerable amount of land (including sesmarias
that were not confirmed by the Crown in Portugal).” They did not produce male
heirs, and their vast wealth passed to their daughter, Joana da Silva Guedes de
Brito.

Both Isabel Maria and her daughter Joana (Antonio Guedes de Brito’s grand-
daughter) suffered considerable discrimination and ridicule because of their
Indigenous ancestry.*? They nevertheless succeeded in protecting and increasing
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their fortune and, over time, they were able to secure a certain degree of social
status. In 1717, Joana da Silva Guedes de Brito married a fidalgo, Dom Jodo de
Mascarenhas (the son of Count Coculim), who, unusually for the time, agreed to
move from Portugal to take up residence with his wife in the Portuguese colony.
The marriage was widely considered to be a strategic alliance. Joana Guedes da
Silva possessed vast wealth and Dom Jodo de Mascarenhas was of “noble blood.”
The match was not, however, a happy one. Dom Jodo de Mascarenhas was con-
temptuous of his wife’s racial background. He also began to misappropriate prop-
erty and money. Eventually, Joana and her mother joined forces and denounced
him to the king. Dom Jodo de Mascarenhas was arrested and returned to Lisbon
in disgrace.

Joana da Silva Guedes de Brito married again, aged forty. Her second hus-
band was another Portuguese fidalgo, Manoel de Saldanha da Gama, twenty-one
years her junior. He was the son of Dom Jodo Saldanha da Gama, the fifth Count
of Ponte and viceroy of the Indies. Following Joana and Manoel’s marriage, the
assets of the Guedes de Brito family were renamed the estate of the House of
Ponte (Casa de Ponte) and the Guedes de Brito sesmarias, despite not having been
confirmed by the king, were merged into the joint estate.

Joana died, childless, in 1762, leaving her husband as sole heir. The widowed
Manoel de Saldanha da Gama returned to Portugal in 1776, where he married
Francisca Joana Josefa da CaAmara Coutinho and fathered four children,** who
inherited the estate, including the former assets of Joana Guedes de Brito.**

The wealth of the Guedes de Brito family was based on extensive sesmaria
holdings. These holdings were never given the required assent by the Crown (in
fact there is no record that the family ever applied to Lisbon for confirmation of
their grants). In other words, the family did not comply with the requirements
of sesmaria legislation.”” In legal terms, their sesmarias lapsed approximately five
years after the date of the initial provisional grant and thus could (should) have
been foreclosed by Crown authorities. However, having succeeded, by strategic
marriage and political alliances, to acquire the status of “nobles,” the family was
able not only to retain and increase its wealth, but to exploit and disrupt the legit-
imate rights of other land users.

Throughout the eighteenth century the Guedes de Brito family and its suc-
cessors engaged in legal battles and in unofficial, illegal manoeuvres (including
threats and violence) to expel local residents from their lands or to otherwise
exploit them. The family, which lived in Salvador and later in Portugal (following
Manoel de Saldanha daGama’s return to Lisbon), relied on a network of agents
(lawyers, bailiffs, and henchmen) who acted on their orders.
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The Historical Overseas Archives (Arquivo Histoérico Ultramarino) in Lisbon
contain several representations, petitions, and reports submitted to the Crown by
colonial authorities in Brazil reporting abuses perpetrated by the Guedes family
against the inhabitants of the land that fell within their sesmarias. The records
of the National Library of Rio de Janeiro (Biblioteca Nacional do Rio de Janeiro)
also contain a similar representation to the king submitted by the Jacobina mu-
nicipal council.

The conflict in the Jacobina region came to a head during the eighteenth-cen-
tury gold rush. Mines had been discovered in Jacobina and Rio de Contas and
the area offered the potential for great wealth.* This led to disputes over the
control of the best sites (datas). Smallholders (posseiros, lavradores, or small-
scale sesmeiros) who discovered gold or other precious minerals on the land they
cultivated were targeted by powerful individuals and groups, who used official
and unofficial means (including violence) to evict them.*” Joana da Silva Guedes
de Brito and Manoel de Saldanha da Gama began to extort payment of rent on
“their” land in an attempt to persuade the occupants to move away. When that
failed, they likely resorted to forced evictions.

The residents of Jacobina filed suit before the municipal council, arguing
that they had been the first settlers to make productive use of the land and that
they were already paying heavy duties to the Crown in the form of tithes and duty
on foodstuffs, slaves, and religious sacraments. Now the Guedes de Brito family
was demanding further payments.*

They asked the first-instance judge to examine the “fantastical” land deeds
held by the Guedes de Brito family. The petitioners were fully aware that the ses-
maria instruments were not valid in the eyes of the law because the grant had not
been confirmed by the Crown and that the areas in question were much larger
than the half-league of land stipulated in the current legislation. In a subsequent
submission to the king they wrote that “the Respondent [Joana Guedes de Brito]
holds no valid title whatsoever, but is merely an intruder.”

In fact, even before the case was heard at first instance, Dona Joana Guedes
de Brito filed suit before the Court of Appeal (Tribunal da Rela¢io) in Salvador,
where she lived, requesting eviction orders against dwellers on land in the
Jacobina region and asserting her legal rights as the holder of a sesmaria. The
court in Salvador ruled in her favour, on the basis that the defendants were in de-
fault (i.e., they had not travelled 365 kilometres to attend a hearing, about which
they had probably not been notified).”® Following her victory, Joana Guedes de
Brito’s agents, together with armed soldiers from Salvador, went to the home of
some of those who opposed her and caused “significant destruction.”
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Appalled by these events, a member of the Jacobina municipal council, Jodo
Dias Rego, appealed on behalf of the inhabitants of the town of Santo Antonio de
Jacobina to the Supreme Court (Casa da Suplica¢do) in Lisbon and directly to the
king himself.*? In accordance with standard practice, his petition was submitted
first to the Council for Overseas Affairs (Conselho Ultramarino) before being
forwarded to the king.

In their representation to the king, the residents of Jacobina stated that Joana
Guedes de Brito had secured a favourable court order by manipulation (indus-
triozamente)® and that her agents had then perpetrated acts of violence in the
area, “unlawfully evicting dwellers from their farms, then selling or leasing the
land to whom they saw fit, committing the greatest barbarities, for which losses
we beg redress from Your Majesty.”**

The Council for Overseas Affairs (Conselho Ultramarino) consulted the
Portuguese secretary of state, Diogo de Mendonga Corte Real, in Lisbon. He
voiced suspicions as to the decision taken by the Court of Appeal in Salvador,
Brazil, and stated that Joana Guedes de Brito was seeking “to charge rent [ren-
das], on the basis of alleged and supposed sesmarias, over lands that contain gold
mines, which belong to your Majesty.”> The Council asked the ombudsman-gen-
eral (ouvidor-geral) of Bahia, José dos Santos Varjdo, to hear the parties, investi-
gate the sesmarias of Joana Guedes de Brito, and report back.

Having considered the report then sent to him, the king, Dom Jodo V, in
1737 ordered the Court of Appeal (Tribunal da Relagdo) in Bahia to take all the
necessary measures to “put an end to the violence perpetrated by Donna Joana
da Silva Guedes de Brito.” The king further directed that the order granted by
the Court of Appeal (the Tribunal da Relagdo in Salvador) in favour of Joana
Guedes de Brito be stayed and that Joana Guedes de Brito submit all sesmarias for
inspection by the “highest authority.” Astonishingly, the supreme justice of the
Court of Appeal simply refused to submit to the king’s order, almost certainly at
the instigation of Joana Guedes de Brito, and it was effectively ignored.*

The final outcome of the appeal of the residents of Jacobina to the Supreme
Court (Casa da Suplicagdo) is still unknown as it has not been possible to access
all of the case records at the National Archives of the Torre do Tombo in Portugal.

What is known is that almost forty years later, the situation was largely un-
changed, and the descendants of the Guedes de Brito family were still perpetrat-
ing abuses in the Jacobina area. The municipal council, in 1770, again petitioned
the king. The Guedes de Brito/House of Ponte were accused of extorting unlawful
payments from smallholders and other residents and of harassment and threats.
The council again stated that the House of Ponte had failed to comply with the
legal requirement of cultivating sesmaria land within the statutory period of five
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years, and that their entitlement to title had therefore lapsed. According to the
petitioners the Guedes de Brito family was farming only a few small areas on the
banks of the Sdo Francisco River, yet at the same time was using its influence
in the area to impose a series of obligations on residents, such as the payment
of duties on certain products or rent on lands they (the House of Pontes) were
(unlawfully) leasing out.*”

The argument of failure to cultivate the lands raised a key legal issue.®
According to the applicable ordinance—tome 4, title 43, paragraph 16—if ses-
maria land was not cultivated within the stipulated period, it was to be trans-
ferred to another sesmeiro or to the persons who effectively cultivated it. The
residents argued that as the Guedes de Brito family had neither demarcated their
land nor adequately cultivated it, they had forfeited their right to the sesmarias.
In such circumstances, those who were actually occupying and farming the land
had legitimate entitlement to acquire title, which was also presented in ius com-
mune tradition.

Conclusion

The various arguments as to the facts and the law raised in this litigation were
symbolic of the social forces at play, and of the construction of discursive prac-
tices and mechanisms of power.” The Guedes de Brito/House of Ponte regarded
themselves as senhores da terra exercising land ownership rights (senhorio), so
that their titles to the land, unlike an unconfirmed sesmaria, were not subject to
any requirement for cultivation.

While there was provision for status of senhor da terra in the legislation
applicable to colonial Brazil, and the law distinguished such individuals from
ordinary sesmeiros, both the Manuelina and Filipinas Ordinances made it very
clear that any disputes as to sesmarias involving senhores de terra were to be re-
solved by the courts. In that sense, the senhores da terra, despite their privileged
social status, were officially subject to the same treatment as “common” sesmeiros
and had no authority to take the law into their own hands. Furthermore, the use
of “agents” (procuradores) to manage and administer land was prohibited by the
legislation, although this rule was often ignored in colonial Brazil.

The Guedes da Silva/House of Ponte believed themselves to be legitimately
and morally entitled to own huge swaths of land, and to demand rent (renda)
from those who farmed it (i.e., they considered themselves to have ownership
rights over land and rights to charge rent). The residents of Jacobina, on the other
hand, believed themselves, on the basis of ius commune and the sesmaria sys-
tem, to have an undeniable right to the land they cultivated and from which they
contributed to the royal coffers.® It was the local settlers, they argued, that had
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been responsible for the development of the region, and for securing the land
against hostile incursions. They also argued that as mining lands were subject to
the jurisdiction of the Crown, only the king was entitled to exercise the relevant
prerogatives.®'

At the time of the submission of this representation to Dona Maria I, the law-
suit filed by Jodo Dias Rego before the Supreme Court (Tribunal de Suplica¢do)
forty years earlier had still not been decided. The order issued by the king had
been ignored, as described above, and the successor to the Guedes de Brito/Casa
de Ponte estate, Dona Francisca da Camara Coutinho, was continuing to exploit
and harass local residents. The residents argued before the queen that, pending a
final order on the Supreme Court case, no one was entitled to “innovate” in terms
of making demands of the residents based on recent mining legislation, nor could
anyone be deprived of their legitimate possession of land they cultivated even if
the senhores da terra were fidalgos.®

The residents expressed a fear that the records of the long-standing case be-
fore the Supreme Court might somehow be lost, thereby benefitting their op-
ponents.® Their concern was that the records might be deliberately removed by
someone with a vested interest, or indeed that they might already have been lost
in the major earthquake that devastated Lisbon in 1755.

The final outcome of the representation sent to Dona Maria is not known.
Given the fifty-year history leading up to it, however, it seems unlikely that the
response (if any) led to a timely and just solution. This dispute exemplifies the
way in which the occupation and use of land was viewed by different agents in
colonial society. The sesmaria was a conditional property right governed by a
complex, highly bureaucratic administrative and legal system. The distribution
of lands by sesmaria was a privilege that was highly sought after by influential
individuals who aspired to be being senhores de terras in the Portuguese Empire.
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