
ENVIRONMENT IN THE COURTROOM II
Edited by Alastair R. Lucas & Allan E. Ingelson

ISBN 978-1-77385-380-2  

THIS BOOK IS AN OPEN ACCESS E-BOOK. It is an electronic 
version of a book that can be purchased in physical form through 
any bookseller or on-line retailer, or from our distributors. Please 
support this open access publication by requesting that your 
university purchase a print copy of this book, or by purchasing 
a copy yourself. If you have any questions, please contact us at 
ucpress@ucalgary.ca

Cover Art: The artwork on the cover of this book is not open 
access and falls under traditional copyright provisions; it cannot 
be reproduced in any way without written permission of the artists 
and their agents. The cover can be displayed as a complete cover 
image for the purposes of publicizing this work, but the artwork 
cannot be extracted from the context of the cover of this specific 
work without breaching the artist’s copyright. 

COPYRIGHT NOTICE: This open-access work is published under a Creative Commons 
licence. This means that you are free to copy, distribute, display or perform the work as long 
as you clearly attribute the work to its authors and publisher, that you do not use this work 
for any commercial gain in any form, and that you in no way alter, transform, or build on the 
work outside of its use in normal academic scholarship without our express permission. If 
you want to reuse or distribute the work, you must inform its new audience of the licence 
terms of this work. For more information, see details of the Creative Commons licence at: 
http://creativecommons.org/licenses/by-nc-nd/4.0/

UNDER THE CREATIVE 
COMMONS LICENCE YOU 
MAY:

• read and store this 
document free of charge;

• distribute it for personal 
use free of charge;

• print sections of the work 
for personal use;

• read or perform parts of 
the work in a context where 
no financial transactions 
take place.

UNDER THE CREATIVE COMMONS LICENCE YOU 
MAY NOT:

• gain financially from the work in any way;
• sell the work or seek monies in relation to the distribution 
of the work;

• use the work in any commercial activity of any kind;
• profit a third party indirectly via use or distribution of  
the work;

• distribute in or through a commercial body (with 
the exception of academic usage within educational 
institutions such as schools and universities);

• reproduce, distribute, or store the cover image outside  
of its function as a cover of this work;

• alter or build on the work outside of normal academic 
scholarship.

Acknowledgement: We acknowledge the wording around 
open access used by Australian publisher, re.press, and 
thank them for giving us permission to adapt their wording 
to our policy http://www.re-press.org



201

12
Reconciliation—Territorial Wildlife 
Regimes and the Future of the 
Northern Wildlife Resource

John Donihee  1

Introduction
This chapter explores the role of land claims and co-management systems in 
restoring Aboriginal wildlife rights and harvesting practices. It will describe 
the effect of this northern system of rights and institutions on territorial 
wildlife laws and argue that this framework offers important lessons about 
reconciliation in relation to wildlife and habitat management and protec-
tion. It will also argue that these lessons are critical to the future of north-
ern wildlife populations and to Canada’s obligations to northern Indigenous 
peoples. Finally, it is argued that this approach to wildlife management is 
consistent with the courts’ decisions on reconciliation and could be helpful 
in the provinces.

Conserving Wildlife: The State and Community Wildlife 
Management Paradigms
From time immemorial, the Indigenous peoples of Canada’s northern terri-
tories2 managed their use of wildlife on the basis of their spiritual, cultural, 
and community-based values.

First Nations and Metis, the Inuvialuit and Inuit, had their own systems 
of rules, customs, and wildlife management based on their traditions, cul-
tures, and belief systems. This wildlife management paradigm was integral 
to the organization of these Indigenous societies. It was based on intimate 
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knowledge of the land and animals and on traditional ecological knowledge.3 
It never entirely disappeared.

Euro-Canadian wildlife management rules emerged from a different 
tradition and belief system, and these Euro-Canadian values shaped the rules 
that were enshrined in statute and enforced by the courts.

Beginning during the period of Canada’s western and northern expan-
sion and until 1982, these Euro-Canadian rules were applied and expanded in 
the territories to the detriment of the Indigenous, community-based wildlife 
management systems. The clash of these wildlife management paradigms re-
sulted in the erosion of Aboriginal4 and Treaty rights to wildlife and wildlife 
harvesting, including the right to make local decisions about these activities.5

Over time, the community paradigm continually gave way to the state 
paradigm as law enforcement presence and wildlife management efforts in-
tensified in the territories.6 The tension between these paradigms continued 
to exist until land claim negotiations were completed7 and section 358 juris-
prudence9 began to push back against the dominant state paradigm.

THE STATE PARADIGM

At the end of the nineteenth century, a similar ethical and conceptual frame-
work for wildlife conservation and management emerged in Canada and the 
United States. This framework incorporated a rejection of the excesses of 
commercial or market hunting and of the English or European “privileged 
approach” to the allocation of wildlife resources. This framework incorpor-
ated the emerging body of wildlife science, management skills, and law ca-
pable of husbanding the resource in pursuit of the goal of “wise use.”

In Canada, wildlife professionals share this broadly accepted framework 
of principles that underlies our wildlife law and facilitates the management of 
wildlife.10 This wildlife law paradigm has evolved over the last one hundred 
and fifty years11 and is a reflection of the values, principles, and legal trad-
itions of the dominant, that is, Euro-Canadian culture.12

Under the state paradigm, the managers are separated from the users. 
Management and control of publicly owned wildlife require formal, central-
ized authority, established by Parliament or the legislature, assigned to a min-
ister of the Crown and enforced by game management officials, the police, 
and the courts. Such a system is bureaucratic and hierarchically organized. 
The Euro-Canadian approach to wildlife management is also science-based 
and purportedly value-free.
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The elimination or strict management of commercial hunting requires 
tight control on the transportation, storage, sale, barter, or trading of the 
products of the hunt. This is achieved by way of licensing systems, the cre-
ation of statutory offences prohibiting the sale of game, and the enforcement 
of these rules. Such a system permits the killing of wildlife only in situa-
tions where it is used for food, fur, or for the defence of persons or property. 
Although trophy hunting is allowed, the wasting of the game meat generated 
by trophy hunts is prohibited.

THE COMMUNITY-BASED PARADIGM

Systems of local or community-based control of wildlife harvesting activities 
developed in many Indigenous societies as a means of resource conservation 
and management. These systems often went hand in hand with a system of 
territorial use or land tenure, so that families, clans, or even individuals held 
and managed defined hunting or fishing territories. Indigenous community
based management systems13 share a number of characteristics that can be 
used to describe the community-based wildlife paradigm.

Indigenous fishing, hunting, and gathering territories used for resource 
conservation were described in Labrador as early as 1915 by the American 
ethnologist Speck.14 Most native peoples in North America had systems of 
land tenure that involved rules for resource allocation within the group and 
for control of access to those resources. In Inuit societies, wildlife harvesting 
required an organizational structuring for the integration of the personnel, 
equipment, and economic resources necessary for the hunt. This system re-
quired a social network with rules to direct interpersonal and intergenera-
tional relations so as to form an efficient means of directing harvesting activ-
ities in a high-risk natural environment.15

In the community system, the users are also the managers.16 In such 
societies, all members accumulate and share knowledge about the resource 
that is managed through harvesting activities. This “Indigenous system of 
management” is a core feature of all northern native cultures. “Community-
based (but not family-based) territories were probably the primary practice 
for resource management at one time in North America.” 17 The authorities 
indicate that these community-based self-management practices are highly 
resilient systems of wildlife use and management. They are local and consen-
sual, communal in the use of territory and the sharing of the products of the 
hunt, and enforced through social and cultural controls. This paradigm does 
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not need external or formal mechanisms to achieve management goals or the 
enforcement of rules. It is informal, flexible, and adaptable.

Effects of the Application of the State Paradigm to 
Aboriginal Harvesting
Even a very brief consideration of some of the restrictions imposed on 
Aboriginal harvesters shows how significantly the regulatory framework es-
tablished as a result of the state wildlife paradigm affected the exercise of 
Aboriginal harvesting rights over the years. Despite the liberalization of the 
rules applied to the interpretation of treaties over this period, the jurispru-
dence indicates that, ultimately, the courts would see to the enforcement of 
the dominant wildlife paradigm in the territories.

Prior to 1982, Aboriginal rights to wildlife could be regulated, and if the 
intention was clear enough, extinguished by the enactment of federal or ter-
ritorial legislation, without the need for justification.18

From 1917 until its amendment in 1994, the Migratory Birds Convention 
Act 19 (MBCA) and regulations prohibited spring hunting and hunting in bird 
sanctuaries, set bag and possession limits, and prohibited the sale and buying 
of birds and eggs. Exemptions for native persons from the requirement for a 
permit were, however, granted.

Territorial wildlife law after 1960,20 specifically, game ordinances,21 
applied to Indians and Inuit automatically, unless a contrary intention ap-
peared. Indigenous hunting for food on unoccupied Crown land was protect-
ed as long as the game was not declared to be in danger of becoming extinct. 
However, several key species including barren ground caribou, muskox, polar 
bear, and wood bison, were declared to be in such danger in the Northwest 
Territories (NWT) in the 1960s. The harvesting of muskox was prohibited for 
over fifty years and then, when subsequently permitted, was managed under 
strict quota. Polar bear and wood bison have also been managed since the 
1960s on the basis of a strict quota system. Only barren ground caribou popu-
lations that rebounded in the 1980s escaped a quota system under the game 
ordinance.22

Over time, the Crown imposed progressively tighter restrictions on the 
barter, sale, or other exchange of wildlife, and established wildlife sanctuar-
ies where some or all species of wildlife could not be harvested. The Crown 
regulated hunting techniques and equipment. Territorial laws regulated trap-
ping as a commercial activity and restricted, and then eventually virtually 
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eliminated, other commercial harvesting of wildlife. Dangerous hunting pro-
visions and prohibitions against the abandonment or wasting of meat fit for 
human consumption have also had some effect on Indigenous hunting meth-
ods and activities.

An approach to the allocation of harvestable surpluses based on equal 
opportunities for all users may be appropriate for a government-owned 
common property resource, but it can also result in resistance to special en-
titlements, such as those held by Indigenous persons. Tension, if not conflict, 
between sportsmen hunters and Indigenous hunters over access to game and 
to hunting areas has been one unfortunate result.23

Wildlife Conservation and Management Regimes in the 
Territories
In the territories, Indigenous peoples are a significant proportion of the total 
population. Approximately 86 percent of the total population of Nunavut,24 
52 percent of the total population of the NWT,25 and 23 percent of the total 
population of the Yukon Territory26 is Indigenous. These populations are 
widely distributed in small communities and they continue to depend on 
wildlife harvesting for food, cultural, and spiritual uses. In many of these 
remote communities, access to wildlife is also a food security issue of signifi-
cant importance.

Since 1984, a series of comprehensive land claim agreements have been 
negotiated between Indigenous peoples and Canada, and the territorial gov-
ernments. The relevant agreements include:

•	 The Inuvialuit Final Agreement (IFA) (1984);

•	 The Gwich’in Comprehensive Land Claim Agreement (1992);

•	 The Nunavut Agreement (1993);

•	 The Umbrella Final Agreement (UFA) (Yukon 1993);

•	 The Sahtu Dene and Metis Comprehensive Land Claim Agree-
ment (1994); and

•	 The Tlicho Agreement (2005).27
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While these agreements vary considerably in specific content, they share 
important common elements in their approach to, and effect on, the state’s 
wildlife management.

Wildlife rights were of central importance in the negotiations for these 
land claims. Wildlife negotiations were initiated early and detailed provisions 
addressing beneficiaries’ rights to wildlife are included in all these land claims. 
One of the fundamental principles of the IFA for example is “to protect and 
preserve the Arctic wildlife, environment and biological diversity.”28 A review 
of the wildlife rights chapters of these land claims indicates that they sys-
tematically roll back the effects of the state paradigm. Aboriginal harvesters’ 
rights to harvest without a licence, without restrictions as to age, sex, or size 
of wildlife and using any means available are confirmed. No seasons or times 
of day are applicable to Aboriginal harvesting. The only harvesting limits are 
the requirements of conservation, public safety, and humane trapping and 
killing. The right to barter, trade, and sell wildlife amongst beneficiaries, and 
sometimes to others, is protected. Exclusive or preferential rights to harvest 
some species of wildlife are included within the claims’ settlement areas and 
on Aboriginal private lands.

The land claims establish Aboriginal institutions—community hunters 
and trappers’ organizations or renewable resource committees as well as 
regional organizations. These bodies make decisions about the exercise of 
Aboriginal rights, quota allocations, and harvesting activities, which are a 
common feature of many land claims, thus bringing important harvesting 
decision-making home to the community level.

In addition, the land claims establish wildlife co-management bodies 
that are institutions of public government. In all cases, these co-managers 
are indicated to be the primary authority for wildlife management within the 
land claim settlement area.29 All significant government wildlife management 
decisions in the territories take place in the context of these comanagement 
processes. The membership of these tribunals is made up of at least half nom-
inees or appointees from the land claims organizations. No major decision on 
wildlife management takes place in an area with a settled land claim without 
the advice—or in some cases decision—of the co-management body. In many 
areas30 the co-management tribunal works in concert with community-based 
institutions representing beneficiaries. Wildlife management in the territor-
ies has become decidedly more local since the advent of land claims.
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The rights granted through land claims are protected by section 35 of the 
Constitution Act, 1982. Co-management regimes in the land claims must be 
honoured by the Crown. In First Nation of Nacho Nyak Dun v. Yukon,31 the 
Supreme Court of Canada held, “[a]lthough not exhaustively so, reconcilia-
tion is found in the respectful fulfillment of a modern treaty’s terms.” 32

The Supreme Court made clear the application of the Nacho Nyak Dun 
decision to the overall resource management framework established in the 
Yukon by the UFA.

In this decision, the court identified and emphasized the fundamental 
importance of the comanagement regimes that characterize comprehensive 
land claim agreements across northern Canada. The Nacho Nyak Dun deci-
sion underscores the constitutional underpinning of these arrangements and 
their importance in the quest for reconciliation on northern landscapes. The 
court signalled that governments are required to consult First Nations with 
land claim agreements and may only make changes under these co-manage-
ment regimes in a manner consistent with the land claims and with the hon-
our of the Crown. In Nacho Nyak Dun, the court also strongly emphasized 
the importance of good faith participation in the co-management process set 
out in the UFA for land-use planning.

This reasoning is equally applicable to the Crown’s role and partici-
pation in wildlife comanagement regimes established under land claims. 
Constitutionally protected comprehensive land claims have fundamentally 
altered the relationship between the state and community-based wildlife 
paradigms in a way that, absent agreement, cannot be reversed. Moreover, 
as will be set out below, land claims and co-management have had a forcing 
effect on wildlife statutes in the territories in a way that also advances the 
interests of reconciliation. The approach taken recently by the territorial 
governments to developing new wildlife legislation reflects the requirements 
of accommodation and reconciliation as set out in Supreme Court jurispru-
dence and could serve as a model for similar initiatives in other jurisdictions.

YUKON

In 2002, the Yukon government amended the Wildlife Act 33 to include Part 
13 which addresses the IFA and its application on the Yukon North Slope. 
Overall, the Part 13 development process and its contents give clear indication 
that collaborative development of wildlife legislation is the optimal approach 
in an area to which land claims rights and harvesting privileges apply. Part 13 



ENVIRONMENT IN THE COURTROOM II208

was developed with direct involvement by representatives from the Inuvialuit 
Game Council (IGC)34 and the Wildlife Management Advisory Council 
(North Slope) (WMAC[NS]).35 The development of the legislation was col-
laborative and Inuvialuit representatives and co-managers had direct access 
to legislative drafters and the opportunity to comment directly on drafts of 
Part 13 as the legislation was developed. Section 198 of the Act makes it clear 
that Part 13 prevails over any other provision of the Act in a case of conflict or 
inconsistency and that the IFA prevails over the Act in any similar situation. 
Part 13 only applies to the North Slope.

This part of the Act reflects Inuvialuit rights to harvest, to methods of 
harvesting, to exchange or barter wildlife products, and to move harvested 
wildlife anywhere in the Inuvialuit Settlement Region without a permit, in-
cluding export from the Yukon. The exemption from licensing requirements 
and special harvesting entitlements of Inuvialuit are reflected in Part 13. The 
process for establishing subsistence quotas and total allowable harvests, in 
a case where conservation needs require it, is set out in a manner consistent 
with the IFA. Harvest allocation processes are also set out consistent with 
the land claim, including arrangements for respecting Hunters and Trappers 
Committees’ harvesting bylaws.

NUNAVUT

The Nunavut government (GN) rewrote its wildlife legislation as a priority af-
ter the territory was established in 1999. In Nunavut, there is a single land claim 
covering the whole territory. GN invited Nunavut Tunngavik Incorporated 
(the Nunavut Inuit rights-bearing organization) and the Nunavut Wildlife 
Management Board (NWMB)36 to join a working group that systematically 
analyzed the impact of the Nunavut Agreement on the Wildlife Act. 37 All 
parties had counsel and the legislative drafting process was centred on the 
working group process with all parties receiving and commenting directly on 
draft provisions. This process was novel and took several years to complete. A 
new Wildlife Act  38 was enacted in 2003.

The Wildlife Act includes species at risk provisions and was written to 
specifically accommodate Inuit wildlife rights and the roles of both Inuit 
wildlife organizations (community and regional), and the NWMB. Section 
1 of the statute asserts:
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Purpose of this Act

(1) The purpose of this Act is to establish a comprehensive regime for 
the management of wildlife and habitat in Nunavut, including the 
conservation, protection and recovery of species at risk, in a manner 
that implements provision of the Nunavut Land Claims Agreement 
respecting wildlife, habitat and the rights of Inuit in relation to wild-
life and habitat.

This part of the Act explicitly incorporates Inuit traditional knowledge 
into the interpretation of the legislation using Inuit concepts set out in 
Inuktitut. Part 2 explicitly acknowledges the rights to harvest confirmed for 
Inuit by the Nunavut Agreement.

Overall, the statute respects and reflects the wildlife rights set out in the 
Nunavut Agreement and provides an excellent example of the integration of 
these rights into a modern wildlife statute.

NORTHWEST TERRITORIES

The government of the NWT (GNWT) faced an even more complex task. At 
the time wildlife legislation reform was initiated there were four settled land 
claims and at least three others in the negotiation process, including Metis 
Claim negotiations. There are differences in both the specific rights granted 
to land claim beneficiaries and in the roles and authorities of the co-manage-
ment tribunals established by the claims. In addition, Treaties 8 and 11 apply 
in the NWT.

The GNWT invited all interested Aboriginal governments to join a 
Wildlife Act Working Group (WAWG) and began an exploration of the chan-
ges required to wildlife legislation to accommodate and reflect Aboriginal 
rights.

GNWT chose to use the WAWG to develop both a Species at Risk Act  39 
and a Wildlife Act.40 The legislation is framed around collaborative wildlife 
management. Land claim, Treaty, and Aboriginal rights are reflected in the 
text as are the institutions established by land claims. GNWT’s approach was 
to treat all Aboriginal organizations as “governments” and to build direct 
engagement and consultation with these governments into these statutes.

Land claim and common law harvesting rights based on section 35 of the 
Constitution Act, 1982 are reflected in the text of the Acts. Decisions made by 
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co-management bodies are a required precursor to ministerial decision-mak-
ing. GNWT has continued its use of the WAWG for the development of wild-
life regulations and ongoing Aboriginal consultation. Despite the complexity 
of the Aboriginal rights framework in the NWT, it is important to note that 
all the leadership of members represented on the WAWG agreed to the final 
bill that went into the legislature.

GNWT’s success in this initiative should put to rest any argument that 
incorporating Aboriginal rights into legislation is too complicated and that 
the best approach is a non-derogation clause and to let the courts sort out dis-
putes. The non-derogation clause approach falls short of the effort required to 
achieve reconciliation.

Reconciliation and the Future of Northern Wildlife
In early cases such as R v. Sparrow and R v. Horseman, where Canadian 
courts first considered the infringement of section 35 rights, judicial discus-
sion of reconciliation was limited.41 In more recent jurisprudence, however, 
the Supreme Court has clearly articulated that the purposes of section 35 in-
clude the reconciliation of Indigenous interests with those of non-Indigenous 
peoples42 and the protection of Indigenous rights.43

According to the Federal Court of Appeal, reconciliation is a process that 
requires Indigenous and non-Indigenous peoples to make “good faith efforts 
to understand each other’s concerns and move to address them.” 44 In R v. Van 
der Peet, the Supreme Court explained that “true reconciliation” accounts for 
both the Indigenous and Euro-Canadian perspectives.45 The goal of reconcili-
ation is to foster a “mutually respectful long-term relationship” between and 
to bridge the cultures of Indigenous and non-Indigenous peoples.46

The Supreme Court’s characterization of reconciliation demands more 
than the limited recognition of Indigenous hunting rights found in most 
provincial hunting and wildlife laws. Reconciliation demands that those 
drafting wildlife and hunting legislation reconcile Indigenous rights to wild-
life with other interests, including the competing interests of recreational 
hunters and conservationists. An appropriate reconciliation of these interests 
must account for Indigenous community perspectives on wildlife manage-
ment and involve good faith efforts to understand and address Indigenous 
people’s rights and interests in wildlife.

Arguably, in the context of wildlife rights, reconciliation has been suc-
cessfully effected through the negotiation of modern treaties in the North. 
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Modern treaties, as “expressions of partnership between nations,” are “critical 
in fostering reconciliation.” 47 In First Nation of Nacho Nyak Dun v. Yukon, 
the Supreme Court held up the Yukon UFA as a “model for reconciliation” 
because “[a]greements falling under the UFA are intended to foster a posi-
tive and mutually respectful long-term relationship between the signator-
ies.” 48 The UFA, in particular, “establishes institutions for self-government 
and management of lands and resources” 49 and “set[s] out in precise terms a 
co-operative governance relationship.” 50

Negotiated approaches to wildlife management, such as those found in 
the North, are consistent with the theme of reconciliation adopted by the 
Supreme Court of Canada in recent section 35 cases. In the context of the 
management of resources such as wildlife, “land claim negotiations provide 
the best opportunity to overcome long-standing rules or policies that fail to 
reflect the interconnectedness of all resources, and fail to link a diverse range 
of strategies and techniques in managing resources.” 51

Territorial governments have taken the lead in responding to this guid-
ance from the courts. Their wildlife statutes have been adapted to incorpor-
ate Aboriginal rights and the new institutions established by land claims. 
The collaborative approach taken to the drafting of this legislation has re-
sulted in an inclusive statutory framework and processes for ensuring that 
wildlife and habitats are protected in the interests of all Northern residents. 
Collaborative wildlife management has led to instances like the call by the 
Tlicho Government for a total allowable harvest of zero for Bathurst herd 
barren ground caribou in a 2016 proceeding before the Wek’èezhìi Renewable 
Resources Board.52

Co-management gives a voice to Aboriginal harvesters and a direct role 
in decision-making. Wildlife management challenges and the need to protect 
habitats are more likely to be addressed successfully in a collaborative wildlife 
management framework.

Conclusion
Land claims and the Supreme Court’s reconciliation jurisprudence have 
converged in the legislation and approach to wildlife management in the 
territories. The result is a collaborative decision-making regime that prom-
ises better wildlife management outcomes for all. The northern approach to 
the development of these wildlife laws could be useful in other jurisdictions 
where legislation does not fully reflect Indigenous rights and interests. If we 
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hope to ensure the continued presence of wildlife and habitats on our land-
scapes, we must do better. Ensuring that our wildlife laws better accommo-
date Aboriginal rights and interests would be a good place to start.
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